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Court of Appeals of the District of Columbia 


Xo. 4546. 


Jennie E. Piieston, Administratrix, &c., Appellant, 


vs. 


Equity Savings Bank, a Corporation, et al. 


a Supreme Court of the District of Columbia. 

Equity. Xo. 397S3. 

Jennie E. Piieston, Administratrix of the Estate of George 

S. Preston, Deceased, Plaintiff, 

vs. 

Equity Savings Bank, a Corporation: J. Bozin; Biggs and 
T. S. I). Sauls, Trustees or Liquidators for Equity Sav¬ 
ings Bank, and J. Bozier Biggs and 1. S. I). Sauls, De¬ 
fendants. 

Pnitki) Status of Amuiuua, 

District of ( 1 ol h inb hi, ss: 

Be it remembered, that in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District of Columbia, at the times hereinafter mentioned, 
the following papers were filed and proceedings had in 
thi 1 above-entitled cause, to wit: 
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JENNIE E. PEESTON VS. EQUITY SAW BK. ET AL. 


1 Amntfh fl Bill <>t ('tun/ jIgu/I. 

Kill'd April 1 L\ 1 

In the Supreme Court of the District of Columbia. 

Kquity. No. 397S:h 

Jennie K. Peeston, Administratrix of the Kstate of (ieorue 

S. Preston, Deceased, Plaintiff. 

vs. 

Kquity Savings Bank, a Corporation; J. Boziee Biggs and 
I. S. I). Sauls, Trustees or Liquidators for Kquity Sav¬ 
ings Bank, and J. Rozier Biifirs and I. S. I). Sauls. De- 
fendants. 

Xow comes the plaintiff and by leave of court first had 
and obtained amends the bill of complaint filed in the above 
entitled cause. 

1. I hat she is a citizen of the l nited States and the duly 
qualified administratrix of tin' estate of (leorjre S. Preston, 
deceased, and brings this bill of complaint as such ad¬ 
ministratrix: that said (ieorire S. Preston died in tin* City 
of Washington on the 2Jth day of February, 1JPJ, and 
plaintiff was appointed Administratrix of his estate on the 
-7th day of March, 

Tliat the defendant, the Kquity Savings Bank, is a cor¬ 
poration formerly en^aired in doinu 1 a banking business in 
tin* District of Columbia, 'file defendants, J. Bozier Bi.ss.us 
and I. S. D. Sauls, are trustees or a liqiiidatin.is committee 
for said Kquity Savings Bank. Said Kquity Savings Bank 
is sued in its own capacity and risslit and J. Bozier Bisses 
and I. S. I). Sauls are sued as its trustees or liquidators 
and also in their own rissht. 

.*>. That in the year 1!>1S the Vice President of the 
Kquity Savings Bank, aforesaid, was one (ieor<*e B. 

Perrv who was activelv in charge of the business of said 
• • » 

Kquity Savings Bank and authorized to act for it, and con¬ 
tinued so to act and have active charge of said bank until 
the — day of November, 11*18, when it was discovered he 
had embezzled assets and funds of tin* bank. 
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4. That oil February L 1918, George S. Preston, now de¬ 
ceased, became the owner of twenty-five (25) shares of 
stock in the Equity Savings Bank, subject to a right of 
redemption of said shares upon but only upon payment of 
a note made to him, George 8. Preston, by the George R. 
Perrv aforesaid for the sum of $350.00 dated February 1, 
1018, payable one year after date. That being so pos¬ 
sessed of said 25 shares of Equity Savings Bank stock the 
said George S. Preston deposited said 25 shares of stock 
in the Equity Savings Bank aforesaid and received there¬ 
for in acknowledgment of the fact that said Equity Savings 
Bank had received said stock and held the same for the 
use and benefit of tin* decedent, George 8. Preston, the fol¬ 
lowing : 

“Kquity Savings Bank, 1407 Xew York Avenue X. \\\, 

Washington, 1). (\ 

“Telephone: Main 1130. 

“Received from Mr. Geo. S. Preston to be held for him 
subject to his order. Twenty five shares of Kquity Savings 
Bank stock held by him as collateral of G. R. Perry on his 
note to G. S. Preston for $550.00 dated February 1st, 1918, 
for one year. 

“KQUITY SAVINGS BAXK, 
By G. R. PERRY, 

; }\-Prcs. 

“Feb. 1 1S.“ 


3 That the Kquity Savings Bank was a party to 

these arrangements and to an understanding and 

agreement between said George S. Preston and said George 

R. Perry and said Kquity Savings Bank that said shares 

of stock aforesaid should bo kept in and remain in charge 

and custody of said bank until the maturity of each and 
• • 

every one of the aforesaid promissory notes given and 
made payable by George R. Perry to George S. Preston, 
deceased. 

That on April 50, 1918, George S. Preston, now deceased, 
became the owner of twenty (20) more shares of stock 
in the Equity Savings Bank, subject to a right of redemp¬ 
tion of said shares upon but only upon payment of a note 
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made to him, George S. Preston, by the George R. Perry 
aforesaid for the sum of $400.00 dated April 30, 1918 pay- 
aide one year after date. That being so possessed of said 
20 shares of stock in said Equity Savings Bank the said 
George S. Preston deposited said 20 shares of stock in tile 
Equity Savings Bank aforesaid with said Equity Savings 
Bank and received therefor, in acknowledgment of the fact 
that said Equity Savings Bank had received said stock and 
held the same for the use and benefit of the decedent. 
George S. Preston, the following: 

Credit. 

“Received from Geo. S. Preston, to be hold subject to 
his demand, 20 shares of stock in this bank in the name of 
(i. R. Perrv, same being collateral on a note of even date 
for 8400 payable April 20. 15)1 S. 

“ENTITY SAYINGS BANK. 

G. R. PERRY, 


“April 30, 1918." 


\\-i 


res. 


That on August 1. 1918, George S. Preston, now de¬ 
ceased, became the owner of forty (40) more shares 
4 of stock in the Equity Savings Bank, subject to a 
right of redemption of said shares upon but only 
upon payment of a note made to him, George S. Preston, 
bv the George R. Perrv aforesaid for the sum of $400.01) 
dated August 1, 1918 payable six months after date. That 
being so possessed of said 40 shares of stock in said Equity 
Savings Bank the said George S. Preston deposited said 
40 shares of stock in the Equity Savings Bank aforesaid 
with said Equity Savings Bank and received therefor, in 
acknowledgment of the fact that said Equity Savings Bank 
had received said stock and held the same for the use and 
benefit of the decedent, George S. Preston, the following: 


Credit. 

‘‘Received from Geo. S. Preston fortv shares of Eouitc 

• i » 

Savings Bank Stock to be delivered on demand. 

“EQUITY SAYINGS BANK 
G. R. PERRY, U.-P. 

“Aug. 1st, 1918.” 
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That on October 51, idls George S. Preston, now de¬ 
ceased, became the owner of four certificates of stock, Xos. 
25, 25, 75, 109, ami also one certificate Xo. 2(55 for 1(5 shares 
of stock in the Equity Savings Bank, subject to a right of 
redemption of said certificates upon but only upon payment 
of a note made to him, George S. Preston, by the George 
K. Perry aforesaid for the sum of £425.00 dated October 51, 
101S payable one year after date. That being: so possessed 
of said certificates of Equity Savings Bank stock the said 
George S. Preston deposited said certificates of stock in 
the Equity Savings Bank with said Equity Savings Bank 
and received therefor in acknowledgment of the fact that 

' i 

said Equity Savings Bank had received said stock 
5 and held the same for the use and benefit of the 
decedent. George S. Preston, the following: 


(’redit 


‘‘Received from Mr. Geo. S. Preston envelope with four 
cert, of stock, Xos. 25, 25, To, 109, also one Xo. 2(55 for 1(5 
shares, to be delivered on demand, without charge or re¬ 
sponsibility for safe keeping. 

“ENTITY SAY1XGS BAXK, 
By 11. V. G1BBOXS. 

(). K. 

G. H. P. 

“Oct. 5/r, 15HS.** 


Said last receipt was, as plaintiff is informed and believes 
and therefore avers, a receipt given for four different 
certificates of stock, said certificates being numbered 2.5, 
25, 75, 10.0 in the said Equity Savings Bank,!the number 
of shares represented by each said certificate being to 
plaintiff unknown but known to the Equity Savings Bank 
and to its successor, and also a certificate, Xo. 2(55, for 
sixteen (1(5). shares additional in said Equity Savings 
Bank. 

i 

5. That thereafter George P. Perry aforesaid became a 
defaulter and absconded with funds of said Equity Savings 
Bank. Being so in default to said Equity Savings Bank, 
the said Equity Savings Bank or the defendants as its 
trustees or liquidators, in violation of the trusteeship under 
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■which was held said eertilieates ;»i* shares o!‘ stock in the 
Equity Savings Bank and in violation of their duty in the 
premises, proceeded to appropriate to its own use and 
benefit and for the purpose of meeting the obligation of 
said George K. Perry as a defaulting debtor of the Equity 
Savings Bank the said certificates of stock in said Equity 
Savings Bank hereinbefore mentioned, in violation of the 
rights in said shares of stock on the part of said 
G George S. Preston, and in fraud of his rights, which 
fraud came to plaintiff's knowledge* within less than 
three years ago. That the embezzlement aforesaid of 
George K. Perry became known to said Fruity Savings 
Bank and the* other defendants hereto, which other defond¬ 
ants were* stockholders and officers of said Fruity Savings 
Bank on or about the — day of November, PUS. and said 
George K. Perry was indicted in the District of Columbia 
for and on account of said embezzlement of the funds and 
assets of the Equity Savings Bank a foresail l, ami there¬ 
after, to-wit, after March .‘11, 1!U1>, the Fruity Savings Bank 
went into voluntary liquidation and made an assignment 
hereinafter referred to to tin* defendants Biggs and Sauls 
and subsequent to the Gist day of March, FUG. the share of 
stock and eertilieates aforesaid of said George S. Preston 
herein referred to were appropriated by the defendants 
Biggs and Sauls as Trustees or liquidators and as indi¬ 
viduals personally to tin* use and benefit of said Equity 
Savings Bank and of themselves and others individuallv 
as stockholders and parties in interest in said bank, which 
said bank as stated went into liquidation subsequent to the 
month of March, FUG. and which fraudulent action was 
long unknown to plaintiff or decedent. 

(>. That tin* Equity Savings Bank, under an arrangement 
to plaintiff unknown but known to the defendants, assigned 
all its assets and rights, subject to all its debts and liabil- 
ities, including clioses in action and its obligations as trus- 
tee for said George S. Preston and your plaintiff, to the 
defendants Biggs and Sauls as trustees or liquidators win* 
thereafter took over the business assets and liabil- 
7 ities of said Equity Savings Bank and the good will 
thereof. Under and bv what arrangement the shares 

• <T7 

or certificates of stock in the Equity Savings Bank, the 
property of the plaintiff as administratrix of the Estate 
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of (ieorge S. Preston, were converted to the use of the said 
Equity Savings Bank and said defendants herein named 
personally or in their capacity herein described is to the 
plaintiff unknown but is known to the defendants and plain¬ 
tiff is entitled to a full and complete discovery with respect 
to all of the details thereof and is entitled to hold the de¬ 
fendants as its trustee and liable to account to her, or sur¬ 
render to her, as she may elect, said certificates of stock ir 
the Equity Savings Bank or to pay to plaintiff the full 
amount of the par value of said shares or certificates of 
stock in said Equity Savings Bank as trustees e.r maleficio 
and to render a full, true and just accounting to the plain- 
t i ff. ’ ; 

7. That plaintiff has made demand upon said Equity 
Savings Bank and the individual defendants herein named 
for the shares of stock deposited with said Equity Savings 
Bank as hereinbefore set forth and information as to what 
lias become of said certificates of stock, but the said de¬ 
fendants have neglected, refused and failed to give to plain¬ 
tiff any information with respect to the same and has re- 
fused to comply with plaintiff's demand for tin* surrender 
to her of said certificates of stock. 

8. That plaintiff is entitled either to a specific perform¬ 
ance of the agreement set forth in tin* several receipts of 
the Equity Savings Bank for tin* certificates of stock afore¬ 
said or proceeds of same upon a liquidation of the 

8 bank or tin* said shares or certificates of stock have 
been absorbed by said defendants in violation of 
plaintiff's rights therein to a full accounting; for the par 
value thereof and to he* held harmless on account of the loss 
sustained by said (ieorge S. Preston, as his administratrix, 
on account of the promissory notes given by said (ieorge K. 
Perry and the shares of stock aforesaid. 

!). That said (leorge K. Perry has decamped from this 
jurisdiction, his whereabouts are unknown and plaintiff has 
no good and sufficient remedy against him either at law or 
in equity. That (ieorge S. Preston, since the depositing by 
him of the shares of stock in the Equity Savings Bank 
aforesaid has departed this lire and the plaintiff has suc¬ 
ceeded to all his rights as administratrix of his estate. 

Wherefore, and because the plaintiff is without any ade¬ 
quate remedy at law, the plaintiff prays: 
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First. That process of subpoena may issue against the 
defendant, the Equity Savings Hank, a corporation having* 
its principnl office and formerly doing business in the Dis¬ 
trict of Columbia, and the defendants J. Kozier Biggs and 
L 8. D. Sauls, trustees or liquidators of said hank and in 
their individual capacity, who she prays may he made 
party defendants hereto, commanding them to appear in 

this honorable court on a dav certain and then and there 

» 

answer the premises and abide by and perform such orders 
and decrees as to this honorable court mav seem meet and 
proper. 

Second. That the defendants may be required to fully 
discover and set forth any and all transactions between 
(I. R. Ferrv and the Knuitv Savings Bank and the in- 

* i < v 

dividual defendants and the terms of the agreement 
under which they took over the Equity Savings Bank 
and are proceeding to liquidate its business assets and 
liabilities and good will, and that tlu i y may be required to 
discover and set forth what became of the shares or certi¬ 
ficates of stock in the Equity Savings Bank held by (Jeorge 
S. Preston and deposited with the Fquitv Savings Bank 
and how and why said Equity Saving Bank or tlie other de¬ 
fendants claim to have any interest in or to have acquired 
said shares of stock, the property of said (leorge S. Pres¬ 
ton. 

Third. That an accounting may be taken under tin* direc¬ 
tions of the court of all the acts, transactions and doings 
ol the defendants with respect to the said several shares 
or certificates of stock described in the bill of complaint 
and with respect to acquisition and liquidation of said 
Equity Savings Bank and that a money decree may be 
passed herein by tin* court in favor of tin* plaintiff against 
the defendants in such sum as upon a true and just account¬ 
ing may appear proper and that such orders and decrees 

mav be made as will establish and enforce the rights of 
• • 

plaintiff, who proffers herself and stand ready to abide by 
and perform such order and decree as to the eou.rt may 
appear just and proper. 

Fourth. That the defendants hereto may be held to bo 
trustees for the use and benefit of plaintiff as to each and 
all of the shares or certificates of stock referred to in the 
bill of complaint. 
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Fifth. That tin* defendants be minimi to answer the 
several interrogatories attached to this bill of com- 
K) plaint and to them addressed. 

Sixth. That the plaintiff may have such!other and 
fnrtln r relief as to the court may seem meet and proper. 

.J FAX IK IT PR KST()X. 

The defendants to this hill are 'flu* ITphty Savings Bank 
and d. Rozier Biggs and I. S. 1). Sauls, trustees and liqui¬ 
dators. and in their own right. 

(’HAS. II. M HR ILL AT, 

IT B. IIFTFIIISOX, 

Affnrm'/fs for HI a inf iff. 

( OIWTY OK ()(U.K. 

State at III/lints, ss: 

.Jennie IT Preston, being tirst duly sworn, deposes and 
says that she has read the foregoing hill of complaint by 
her subscribed and that sin* verily believes tin* facts, mat¬ 
ters and things therein stated to be true. 

.J FAX IK K. PRKSTOX. 

Subscribed and sworn to before me this 5th day of April, 

11 ) 22 . 

| seal. ] (\ IT GARDNER, 

Xalar/) Public, 

Ans/c/'rtn An/cwlcd Hill of ('on/jilaiitf. 

Filed April 23, 1923. 


Come now the defendants named in this suit! and for 
their answer to the amended bill of complaint liled herein 
by the plaintiff, respectfully show to the court: 

1. Admit that said George S. Preston died in the Fitv 

* • 

of Washington, and that plaintiff sues as his administra- 
t rix. 

11 2. Defendants admit said bank is a corporation 

and was formerly doing; a banking business, but tin* 
defendants Biggs and Sauls deny that they were trustees 

2—4546a 
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(other than members of the Board of Trustees of said 
hank) or a liquidating committee for said hank for any 
purpose or with any authority other than simply to nego¬ 
tiate with others for tin* sail* or merging of tin* said hank 
with some other hank, subject to the approval of said hank 
and its proper officers and stockholders. 

3. Admit allegations of paragraph 3 of said hill. 

4. Answering paragraph 4 of said hill, these defendants 
are informed and believe. and therefore allege, that said 

Georue S. Preston was never the owikm 1 of the 2.’) shares 

*. 

of stock uaimd in this ]>aragrai>h. and, therefore, tlu*v denv 

that on Februarv 1, Ibis. or at anv other time la* became 

• • 

the owner of said 2b shares of stock in said hank, subject 
to said right of redemption or otherwise, or that lie pos¬ 
sessed the same or that said Preston deposited the same in 
said hank for safe keeping. As to whether said aliened 
receipt set out in tin* hill was issued by said IVrry in tin- 
name of said hank, these defendants are without knowl¬ 
edge, hut thee dene that thev ever authorized tin* same. 

These defendants deny that they or the said hank were 

parties to these arrangements and deny that there was any 

understanding or agreement between said Preston and 

Perry and said hank that the first named 2 b shares of stock. 

or any stock referred to in tin* hill, should be kept in and 

remain in the charge ami custody of said hank until the 

maturitv of tin* alleged notes of IVrrv to Preston. 

• • 

12 Further answering said paragraph 4 as to the 

alleged second lot of stock, these defendants deny 
that on April 30. lids, or at any other time, said Preston 
became tin* owner of 20 shares of stock in said hank, sub 
ject to redemption or otherwise, or that said Preston pos¬ 
sessed the same, or deposited the same in said hank for 
safe keeping or otherwise. As to whether tin* second al¬ 
leged receipt in said paragraph named was issued by said 
bank through said Perry, these defendants are without 
knowledge, hut they d ny they ever authorized the same*. 

Further answering said paragraph 4. and as to the al¬ 
leged third lot of stock, these defendants deny that on 
August 1, 101S. or at any other time, said Preston became 
the owner of the alleged 40 shares of stock in said bank, 
subject to redemption or otherwise, or that said Preston 
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ever possessed the san;e, or deposited the same in said 

bank for safe keeping or otherwise. As to whether the 

third alleged receipt in paragraph 4 alleged was ever issued 

and delivered to said Preston bv said bank through said 

Perrv, these defendants an* without knowledge! but they 

denv tliev ever authorized the same. 

• • 

Further answering said paragraph 4, and as to the 
alleged fourth lot of stock, these defendants denv that 
on October Ml, 1918, or at any other time, said Preston be¬ 
came or was the owner of the alleged four certificates of 
stock Xos. 25, 2.‘), 75 and 109, or one Xo. 2(55 for lb shares, 
in said bank, subject to redemption or otherwise, or that 
said Preston ever possessed the same, or deposited the 
same in said bank for safe keeping or otherwise. As to 
whether the fourth alleged receipt set up ill said bill 

13 was ever issued and delivered to said Preston bv the 

« 

bank through said Perry, these defendants are with¬ 
out knowledge, but tliev denv tliev ever authorized the same, 
and deny that said receipt was actually given for the live 
alleged certificates of stock in said bank, or anv shares of 
stock therein. 

5. Defendants admit that said Perry became a;defaulter 
and absconded with funds of said bank, but tliev denv 

m/ m/ 

that they, or either of them, as trustees or otherwise, or 

in any manner, proceeded to appropriate to their use or 

the said bank's use and benefit, or to the use and benefit 

of any one whatsoever, for flu* purpose of meeting said 

Perry's obligations or otherwise*, said certificates of stock 

in said Ivpiity Savings Bank, or any shares of stock named 

in plaintiff's bill, or any shares owned by said Preston, 

and in this connection the defendants sav that tliev are in- 

• • 

formed and believe, and therefore allege that said George 
S. Preston never did at any time own or possess any shares 
oi* certificates of stock of the said bank or in the said bank, 
and that no shares or property of said Preston’s has ever 
been taken or appropriated by these defendants for any 
]>ur]>ose what soever. 

These defendants denv that after March 31, 1919, or any 
other time, the* said bank made an assignment to defend¬ 
ants Biggs and Sauls, or that tin* shares of stock and cer- 
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tificates named in plaintiff's bill, and alleged to have been 
owned by said (ieorge S. Preston, were appropriated by the 
defendants Biggs and Sauls as trustees or liquidators, or 
otherwise, or as individuals personally, and they deny that 
said shares and certificates were appropriated by them, or 
either of them, to the use and benefit of the said bank, 
14 or themselves individually, or as stockholders, or as 
parties interested in said bank, or in any wise or 
manner. 

b. These defendants deny that the said bank, under any 
arrangement, assigned all its assets and rights, or any 
assets and rights, or subject to any debts or liabilities, 
to defendants Biggs and Sauls as trustees or liquidators, 
or otherwise, and denv that said Biggs and Sauls took 
over the business assets and liabilities and good will of 
said bank. These defendants deny that they ever appro¬ 
priated any shares of stock or property of plaintiff as ad¬ 
ministratrix, or otherwise, and that no shares belonging 
to her or her decedent were converted irrre rcourrrtrfl to 
their use and benefit bv the defendants or either of them as 

individuals or otherwise. Defendants denv anv liabilitv. 

• • • 

as trustees or otherwise, to plaintiff or her decedent, on 
account of any stock of said bank. 

7. Defendants admit receiving a letter from counsel for 
plaintiff calling upon them for a complete discovery of facts 
relating to stock she claimed to have an interest in, but de¬ 
fendants then disclaimed liability for or on account of the 
claims made bv plaintiff and again denv anv liabilitv to her 
or her decedent. 

S. Defendants deny that plaintiff is entitled to specific 
performance of said receipts, or the proceeds of any shares, 
or anv shares themselves, or an accounting thereof. 

9. Defendants admit that said Perry has decamped from 
this jurisdiction, and in this connection they allege that if 
the plaintiff has a cause of action against any one on ac¬ 
count of said notes or matters alleged in her bill, it is 
against the said Perry, and not against these answer 
lb ing defendants. 

Having fully answered the amended bill of com¬ 
plaint of the plaintiff* filed herein, all of the defendants 
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herein pray lionet* to be dismissed with their costs herein 
expended. 

EQUITY SAVINGS BANK, 
Bv J. KOZIER BIGGS,: /Vex.; 

I. S. I). SAULS, 
d. KOZIER BIGGS,; 

Defendants. 

d. I). EASON, da.. 

Aft//, for Defts. 

District of Uolumbia, To wit: 

I. S. I). Sauls and d. Kozier Biggs, being each severally 
duly sworn on oath, depose and say: That they, have read 
tin* foregoing answer of the defendants in this suit and 
know the contents thereof, and that the matters and things 
therein stated are true, except as to the matters therein 
stated on information and belief, and as to such they believe 
them to be true: that this affidavit of verification is made 
for and on behalf of affiants as defendants in said bill of 
complaint as individuals and as otherwise sued; that J. 
Kozier Biggs is the president of the Equity Savings Bank, 
and as such, and for and on behalf of said bank, he makes 
is affidavit and verities this answer. 

J. KOZIER BIGGS. 

I. S. D. SAULS. 

Subscribed and sworn to before me this April 23, 1923. 


[seal. 


TIlOS. G. LEWIS, 
Notanj Public , D. C. 


lb .S' a <}(/<• si ion of Death of Defendant and of New 

Parties. 


Filed dune 25, 11)24. 


«• * * * * # 

Now comes the plaintiff in the above entitled cause and 
suggests to the Court the death of the defendant, I. S. 1). 
Sauls, and that the legal representatives of the estate of 
said I. S. 1). Sauls, by designation of this court, are Henry 
A. Bartholomew and Joseph I). Eason, Jr., 
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And mows tlu* court for an :»rd*r making Ilenrv A. 
Bartholomew and Joseph D. Fason, Jr., administrators 
c. t. a. of the (‘state of I. S. I). Sauls, parties defendant in 
succession to the defendant, I. S. I). Sauls. 

F. B. HUTCHISON. 

C. H. M HR ILL AT, 

At torn rtf- for Plaintiff. 

Mr moral///inn of ('/mrt. 

Filed June 'lo. 


The Fquity Savings Bank, defendant, is referred to 
herein as ‘the Bank.* 

The plaintiff has not made a ease airainst the defend¬ 
ants. 

Assuming that Ferry received all the certificates men¬ 
tioned in the receipts the Bank was not responsible not 
heinu* enii'aued in the business of acting as a depository so 
Ferry's act was outside his authority as an officer of the 
Bank. There is no evidence of a course of conduct in re¬ 
ceiving securities for deposit known to the other officers or 
to the directors of the Bank. 

The certificates mentioned in the receipt dated (Je¬ 
ll tober .'ll, Uls, were not received by Ferry as therein 
stated nor by the Bank. 

'file defendants did not with notice of the claim made by 

I Vest on deal in any way with the certificates of stock if any 

pledged to Freston by Ferry or left by the former with the 

lattei* nor with stock helomrmy; to Ferre. 

• • 

'Hie only stock of Ferry dealt with by the defendants or 
any of them was the stock pledged by Ferry with the Mer¬ 
chants Bank. 

Freston did not have a licit on any part of the certificates 
pledged by Ferry with the Merchants Bank. In the eases 
cited by the plaintiff it was shown that there had been 
agreements to idve liens on property specifically mentioned 
therein. There was no such agreement here as to said cer¬ 
tificates. Keen if there had been the defendants did not 
know of it when Ferry assigned to the Bank his interest 
in that stock to aid in meet ini*: his defalcations and the 
Bank became a bona fide holder. 
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There is no evidence that Preston owned any stock in the 
Bank. 

There is no evidence that the Bank was a party to any 
arrangement between Preston and Perry. 

Neither the Bank, nor the other defendants either as 
liquidators or individually was or were trustees for any 
certificates or shares of stock of the Bank in which certifi¬ 
cates or shares Preston had anv interest nor did thev or 

• • 

any of them appropriate to its or their or his own use or 
benefit for any purpose any such shares. 

'Fhe evidence shows as above stated that there were no 
certificates of stock delivered when the 'receipt of 
IS October Ml, 191S, was given to Preston. He must 
have known that there were no certificates in the en¬ 
velope which he delivered when he took the receipt. The 
fact that there was only money in the envelope! is signifi¬ 
cant. This transaction in connection with the other evi¬ 
dence leads to the conclusion that Preston was cooperating 
with Perry in defrauding the Bank not onlv in that instance 
but in others and for that reason if for no other relief should 
be refused herein. 

The value in liquidation of tin* stock in the Bank was nine 
dollars a share. 

The bill will Ik* dismissed on the merits. 

Settle order on written consent or on two (lavs’ notice in 
writing. : 

WALTER I. McCOY, 

( ’h i('f J list ice. 


Ordrr cud Drcrrr Dismiss! m/ Dill. 


Filed Julv 2, 192b. 


The above entitled cause came on for trial in this court 
on March 10th and lltli, 192b, the plaintiff being repre¬ 
sented by her counsel, Charles H. Merillat and E. P». Hutch¬ 
ison, Esquires, and the defendants being; represented by 
their counsel, Le Hoy Pumphrey and J. I). Ehson, Jr., 
Esquires. 

Evidence was offered by and on behalf of the plaintiff, 
upon conclusion of which plaintiff announced that she 
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rested. ;in< 1 the defendants, eleel :nir to call no witnesses 
on their own behalf also announced that thou rested. At 
tin* request of tin* court counsel for hotli sides lilt* 1 
1!) written arguments and hriefs of authorities, which 
evidence. hriefs and a run nun its. as well as the plead 
ini*s in th<* case, have heen duly considered hy the court. 
Cpon consideration of which the court made written lind- 
inii's, lindinir all the issues of the case in favor of the de¬ 
fendants and against the plaintiff. Wherefore, upon con¬ 
sideration of the pleadings, evidence and arguments lu*rein 
it is, hy the court, this 2d day of July 192(5. ordered, ad¬ 
judged, and decreed : 

1. That the amended hill of complaint tiled herein hy the* 
plaintiff he, and the same hereby is. dismissed as to all the 
defendants. 

2. That the defendants have and recover their costs herein 
expended from the plaintiff, and that execution as at law 
issue for the same. 

Bv the court. 

WALTER I. MK’OV. 

('tiief , Justice. 


From the forego ins? <lecree the plaintiff in open court at 
the time of si *411 ini? said decree noted an appeal to the Court 
of Appeals and the same hy the Court was allowed and 
bond for costs fixed in the sum of one hundred dollars or 
a cash deposit of lift v dollars in lieu of a bond. 

WALTFR I. McCOY. 

( Uief Just ter. 
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Memoranda. 


July 2. 192(5.- 
July 2(5. 192(5. 


—$50 deposited in lieu of appeal bond. 
—Statement of Evidence, etc*., tiled. 


Assirpimeats of Error. 
Filed September 1, 192(5. 


Xow comes the plaintiff in the above entitled cause and 
for assignments of error on appeal states that the trial 
court erred as follows: 
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1. In dismissing the lull of complaint. 

2. In mot holding the defendants and each of them liable 
to the plaintiff for the full face value with interest of the 
promissory notes in evidence given by Perry to Preston. 

M. In not holding* the defendants and each of them liable 
for tortiously converting to their own uses and perosnal 
benefit the entire interest of Perry in Equity Savings Bank 
stock and for tin* value of said interest at $12.00 per share. 

4. In not holding defendants and each of them liable to 
plaintiff for 101 shares of Equity Savings Bank stock at 
$12.00 per share. 

b. In not iinding that the defendants and each of them 
were estopped to deny the receipts given to Preston for 
stock and from converting any part of same to their own 
use. 

21 (1. In finding that Preston was a party to any 

scheme to defraud the bank, the Iinding being gra¬ 
tuitous and without any support in the record or in the 
pleadings. 

7. In not finding notice to defendants and each of them 
of Preston's claims against Perry's stock at the time of 
conversion thereof. 

5. In not finding Preston had a strict common law lien 
on the lb shares of stock remaining after Biggs’ and Sauls’ 
purchase of the balance of the bO shares in Perry’s name. 

!). In overruling plaintiff's objection to witness Biggs 
stating thi* amount realized on Equity bank shares. 

10. In overruling plaintiff’s objection to witness Biggs 
stating the search made of the bank after Perry’s defalca¬ 
tion. 

11. In own-ruling plaintiff's objection to witness stating 
the habit of tin* bank as to receiving stock for safe keeping. 

(’. II. M ERI PLAT, 

Per (I. II. 

Aftnn/r/f for Plaintiff. 


o —4b46rt 
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Mr. J. 1). Eason, 

Attorney for Defendants, 

District National Dank Bid".. 

Washington, D. C.: 

Please take notice that tin* forego inir assignments of error 
have this day been filed in the Clerk's ()llice in tin* above 
entitled cause: copy of same for you herewith. 

i C. II. MER1LLAT. 

Per (i. If. Z.. 

Attornaij for Plaintiff. 

Service acknowledged this 1st day of September. 1>. 

.1. D. EASON. Ji:., 

A 11Ol'nrlf for I)rf (')iti(l t/fs. 


oo 


Dcsirjnaf ion of PrrorA. 
Filed September 17, UJb. 


The Clerk will please prepare a transcript of record for 
appeal and will include therein the following: 

I. Amended bill of complaint. 

J. Answer to amended bill of complaint. 

J. Surest ion of death and order making new parties. 

4. Memorandum on merits tiled June ‘Jo, U)J(>. 

a. Decree dismissing amended bill and notation of appeal. 

b. Memo, of deposit for costs on appeal. 

7. Statement of Evidence. 

5. Assignment of Errors. 

J. This designation of record. 

C. II. MERILLAT. 

Z., 

A f tor nr i/ for P'aintiff. 
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To Mr. J. 1). Eason, 

Attorney for Defendants, 

Washington. D. C. 

Dear Mr. Eason: 

Above is copy of Designation of Record in the Preston 
ease. 

C. H. MERILLAT, 

Z ’ ... 
Attorney for Plaintiff. 

Service of copy acknowledged this 17th day of Sep¬ 
tember, 192b. 

J. D. EASOX, Jr.. 

A ttonici/ for Defendants. 
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M emoranda. 


October 12, 192b.—Statement of Evidence submitted. 
December 1(5, 192b.—Statement of Evidence signed and 
made of record. i 
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Supreme Court of tin* District of Columbia. 


I nitki> States oe America. 

District nf ('ol hH ilda, >•>•; 

1, Erank E. Cunningham. (Jerk of the Supreme Court 
of tin* District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 22, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copy of which is made part of this 
transcript, in cause Xo. 297S2 in Equity, wherein Jennie E. 
Preston, Administratrix, &e. is Plaintiff, and Equity Sav¬ 
ings Bank, a corporation, et al. are Defendants, as the same 
remains upon tin* tiles and of record in said Court. : 

In testimonv whereof 1 hereunto subscribe mv name and 
• • 

affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of December, 192b. 

| Seal Supremo Court of the District of Columbia.] 

FRAXK E. CUXXIXGHAM, 

Clerk. 
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2o In tin* Supreme Court of tin* District of Columbia. 

Kquity. Xo. J97S.‘>. 

Jennie K. Preston. Administrator of tlm Kstate of Ceorge 

S. Preston, Plaintiff. 

Vs 

IOquitv Savinos P>\nn el al., Defendants. 

Sf(if e/// ri/f nf hrnlrurt. 

As tin* hearing of the above entitled cause begilining on 
the 11th day of March 102b, before Mr. Chief Justice Mc¬ 
Coy the followin.tr proceedings were had, evidence offered 
and given. rulin.trs, made by the Court and exceptions taken 
by tin* parties and noted by tin* Court : 

Mrs. Helen Bernard, formerly II. V. (Jibbons, called as 
a witness for plaintiff, testified that she had been tin* teller, 
clerk and general utility person at the Kquity Savings 
Bank until one Saturday in March 1920, when sin* was told 
by Dr. Biggs or Mr. Sauls to report the following Mon 
day and did then report for duty at the Standard Savings 
Bank and thereafter continued in its employ. (}. Kb Perry 
was the vice president and manager and was in active 
charge of the business and affairs of the Kpuity Savings 
Bank and ran the bank until after it was found he was short. 
Witness kept tile books under Mr. Perry's direction but 
had had no prior experience except a business course ill 
a business college. Mr. 1. S. D. SauN and Dr. J. Hozer Biggs 
were secretary-treasurer and president respectively of tin* 
bank and were about parts of every day and gave a general 
supervision. After the defalcation of Mr. Perry had been 
discovered tin* affairs of the hank had been conducted by 
Mr. Sauls who was treasurer aided by Dr. Biggs. one or the 
other being about the greater part of each day. The bank 
continued in business and accepted deposits up to the Satur¬ 
day in March 1920, when she quit and reported on Monday 
to the Standard Savings Bank. 

Mrs. Bernard identified the following papers referred to 
in the bill of complaint as all being in the handwriting of 
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G. 11. Perry, except as hereinafter otherwise espeei- 
2(3 ally stated, eaeli of the promissory notes referred to 
drawing six per eent interest and being made pay¬ 
able at the Equity Savings Bank: 

Promissory note hv (1. R. Perrv pavable to the order of 
George S. Preston, in the sum of SMoO.OO, dated February 
1, 1.918, and payable one year after date. On this note on 
the margin was written: ‘‘Twenty-live shares of Equity 
Savings Bank stock to he kept al the bank as collateral on 
this note." 

Pinned to this note was the following on letterhead of 
the Equity Savings Bank: 

“ Received from Mr. (ieorge S. Preston to be held for 
him, subject to his order, twenty-live shares of Equity Sav¬ 
ings Bank stock, held by him as collateral of (i.j R. Perry 
on his note to G. S. Preston for sMMO.oo dated February 
1 st, 1918, for one year.'' 

Stamped: “Equity Savings Bank," and in writing, “By 
G. R. Perry, V. P„ Mgr." 

Promissory note by G. 1?. Perry payable to the order 
of George S. Preston, for £40( ).()(), dated April MO, 1918. and 
payable one year after date. On margin of this note was 
written the following: “20 shares of Equity Bank stock as 
collateral with Equity Savings Bank." 

Pinned to this note was tin* following on regular bank 
form credit slip: “Received from George S. Preston to 
be held subject to his demand, 20 shares of stock in this 
bank in tin* name of G. R. Perry, same* being collateral on a 
note of even date for >‘400, payable April MO. 1G1G."” 

Stamped: “Equity Savings Bunk," and in writing “G. 
P. Perry, V. I\, Mgr." 

Promissory note by G. R. Perry payable to the order of 
George S. Preston for £400.00. dated August 1st, 1918, and 
payable six months after dale. 

Pinned to this note was the following on regular bank 
iorm credit slip: “Received from Geo. S. Preston, forty 
shares of Equity Savings Bank stock to be delivered on 
demand." 

Stamped: “Equity Savings Bank," and in writing, “Cj. 
R. Perrv. V. P., Mgr." 
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Promissory note by G. R. Pern payable to the order of 
George S. Preston, for $425.00, dated October ‘>1, 1018, and 
]>ayable one year after date. On this note is the fol- 
27 lowing, all being in Perry's handwriting: “Kapiity 
Bank stock as collateral." 

Pinned to this note was the following on regular bank 
form credit slip, together with a typewritten duplicate oi 
same on plain white paper: “Received from Mr. (Jeo. S. 
Preston envelope with four cert, of stock, Xos. 2o—22 
75—109, also one Xo. 205 for 1(5 shares stock, to be deliv¬ 
ered on demand, without charge or responsibility for safe 
keeping." 

Stamped: “Kqiiity Savings Bank," and in writing. “By 
II. V. Gibbons," followed by “(>. I\„ G. R. P." the name 
II. V. Gibbons being in witness' handwriting. 

With respect to the receipt signed by her, Mr. Berry had 
left that receipt for her to sign, with directions to give it 
to Mr. Preston upon Mr. Preston coming in with an en¬ 
velope. 

Witness testilied that Mr. Perry was her superior ofticer 
and in active charge* of the business and affairs of the bank. 

(Questioned concerning the* foregoing papers witness tes¬ 
tified she know nothing concerning any of them save they 
were in Mr. Perry's handwriting, except the receipt bear¬ 
ing her signature. “Mr. Perry was the only one that had 
a transaction with Mr. Preston. Mr. IVrrv went out and 
left that receipt and asked me to receive an envelope and 
sign that, and hand it to Mr. Preston and I did likewise." 

Mr. Preston laid an envelope in the teller's window and 
witness signed the receipt and handed it to Mr. Preston. 

( t >. This receipt states that you have received from Mr. 
Preston an envelope with four cert ideates of stock, and also, 
interlined an additional one. A. I do not know—at the 
time l signed that I did not know what the envelope con¬ 
tained at all: I was just obeying orders. Mr. Perry left 
word for me to sign that and I signed it. 

Witness knew nothing about what was between Preston 
and Perry, nor as to the insertion “also Xo. 2(55 for lb 
shares of stock" nor “without charge or responsibility for 
safe keeping." 
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\V1k*ii Mr. Perry came in witness gave him the envelope 
and lie tore it open in her presence. There was nothing 
hut money in that envelope. Mr. Perry took out the 
l?S monev. 

Asked how much money witness replied, “1 do not 
recall that." Asked if there had been some previous nego¬ 
tiations between Perry and Preston answered “I know 
nothing about what was between Mr. Preston and Mr. 
Perrv." Whether $4l?b.0() was the amount of monev in 
the envelope she had not the slightest idea. “I handed the 
envelope to Mr. Perry and Mr. Perry opened the envelope 
in front of me and there was nothing but monev in the en- 
velope. 


“(). I\., (i. 1\. P." were on there before witness signed 
the receipt. She did not see tin* promissory note. Witness 
did not recall the note at all. “1 signed that receipt but I 
do not recall the note at all." 


( c ). Do you know whether there was one or was not? A. 
Xo, there was no note, there was nothing but that little 
receipt. 

Q. How frequently was Mr. Preston in the bank? A. I 
never paid much attention to Mr. Preston coming into the 
bank at all. 

Q. Did vou know him? A. I knew him from the dav he 
came in and 1 signed that receipt. 


On cross examination witness reiterated that she signed 
in Perry's absence, simply followed instructions and saw 
no note. 

Witness said the bank had no place for safe keeping stock 

or valuables, or other papers and did not engage in that 

kind oj business at all and never attempted to do anything 

of that kind. Witness had access to the safe and everv 

• 

part of tin* bank and if at any time there had been any 
envelope or stock or package with Preston's name on it 
she would have seen it. There was not in said safe or 
bank at any time any package or envelope containing stock 
or other valuables belonging to Preston, or tlqit had his 
name on it. 

On redirect examination witness said the notes people 
owed were kept in a binder and they and the stock record 
books wore kept in the safe. The stock book she thought 
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w;is ill tin* possession ot Mr. Sauls ; 1 1 1 < 1 Dr. Biggs as they 
wore* t rustees. Betore Perry leil. the stock kook was kept 
ill tin* safe. 

Hilleary Offutt testified that he was cashier of the Dis¬ 
trict National Bank, which hank inn! taken over the Stand¬ 
ard National Bank. 'The Standard Savings Bank had been 
the ]iredecessor o 1 the Standard National Bank and liad 
keen merged into the Standard National Bank, tin* last 
named Bank’s affairs being in liquidation. 

29 The Kipiity Savings Bank had an account under 

the style “K'pdty Savings Bank. 1. S. I). Sauls, 
Treasurer" with the Standard Savings Bank. 1 here had 
been two sets of notes, (tin* set had keen lett with the wit¬ 
ness bank for collection. 1 he Fpmty Savings Bank account 
consisted of notes widen had been lei l tor collection with 
the Standard Savings Bank and proceeds credited to tin* ac¬ 
count of the Ivpiity Savings Bank. Witness produced tin.* 
ledger account ot tin* Fuuity Savings Bank, 1. S. 1). Sauls, 
Treasurer. This account was offered in evidence. It 
showed that it started April 1. 1920. with deposits of 
$928.04 on April 1. 1920. < hi April 2, 1920, a de])osit of 

$2,710.89 was made, and other deposits from time to time. 
On April 14, 1920, there wa** deposited sl4.212.oO. and then* 
was checked out on tin* same day. 81S.000.00 in one check, 
leaving a balance of s2.0S. 

At various times in the month> of June. July, August, 
September, October. November and December, in 1920. 
there wen* deposits made in tin* account and from time to 
time withdrawals therefrom, and tin* same continued to be 
the case in the several months of the year 1921 and down 
to February 1922, when the account was closed out. 

During this period of time, the only discounts made were*, 
one January 17. 1921, when a discount was made of 
$5,000.00, and February 1-1. 1921. when a discount of $550.00 
was made. Tin* deposits ran during the period the account 
was open, aside from what is stated above, from a few 
dollars to as high as $1,199.25 on February 12, 1922. and all 
deposits were entered in the name of tin* Kquity Savings 
Bank, as under tin* caption above. 'The total of deposits 
was $40,289.95, the deposits including tin* two discounts 
referred to. 
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By subpoena duces tecum on the Comptroller of the Cur¬ 
rency, reports were placed in evidence showing; that the de¬ 
fendants Biggs and Sauls, as officers of the bank others 
joining in some of tin* reports, had reported to the Comp¬ 
troller of the Currency that duly 2, 15)1 (5, the capital stock 
of the bank amounted to 1000 shares with a par of $10.00, 
that (i. H. Perry personally owned 24 and 1 i shares and as 
trustee, 17b and 1 shares: that duly 2. 1017, the bank had 
outstanding, 1402 and 1 shares and that Perrv owned 101 
and 1 i shares that duly 1, 15)1 S, the bank had outstanding, 
27)00 shares, and that Perry owned 222 and VL> shares. 
20 I’nder date of duly 7, 1010, 1. S. I). Sauls and d. 

Kozier Biggs as officers reported to tin* Comptroller 
that tin* bank had outstanding 27)00 shares of which Perry 
owned 127) ck 1 shares. The report also slated that no stock 
had been sold for less than $20.00 per share and that tin* in¬ 
crease of capitalization had been made by selling stock on 
payment of $10.00 par and $10.00 additional for each share 
for surplus. The report also gave the number of shares 
Sauls and Biggs owned in the bank and showed that they 
and Perry were the largest shareholders. 

There were also statements of the condition of the bank 
introduced from the Office of the Comptroller of the Cur¬ 
rency the reports of condition being signed by defendants 
Biggs and Sauls as officers and sometimes bv others. These 
reports showed, with one exception, that the bank was con¬ 
ducted at a loss, but that it had its capital of $25*000.00, in¬ 
tact, and a surplus ranging from $17),000.00 upwards, the 
reports covering the years 1017, 15)1 S and 1010, the last re¬ 
port being in July 1010. 

Evidence was introduced from the records of the Office 
of the Comptroller of the Currency, that the Standard Sav¬ 
ings Bank had been organized January 12, 1020, with a 
capital stock of $100,000.00, and that on February 0, 1020, 
this had been increased to $200,000.00, par value $10.00 non¬ 
assessable: also evidence in the form of the records of the 
Comptroller’s office that the Equity Savings Bank affairs 
had been taken over on March 20, 1020, bv the Standard 

• X 

Savings Bank. 

A letter from the Deputy Comptroller of the Currency to 
the Board of Directors of the Equity Savings Bank dated 


1—4546a 
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October 15, 15)1 s, stated that an examination of the com¬ 
pany made September lb, 101S, copy of which it stated had 
been furnished the bank, showed estimated losses amount¬ 
ing to $4633.21, slow paper of $12,,.°,70.25, and doubtful as¬ 
sets, $4,788,65. 

The letter added: 

‘‘Reference to reports of examination of your company 
made since it was organized shows that a surplus fund 
amounting to $25,000. had been paid in, which has been re¬ 
duced by losses and expenses over tin* current earnings to 
$15,583.00, and that in addition the directors have paid into 
the company $4000. to make good expenditures and losses 
apparently due to carelessness and lack of attention. 

31 The present report shows that your company is not 
making expenses at the present time, and that there 

are no prospects of conducting it on a profitable 1 basis under 
the existing management. 

The estimated losses should be charged off promptly, and 
every effort made* to collect or renew with adequate security 
overdue paper amounting to $10.sol.71. and the slow and 
doubtful paper already referred to. 

If any additional stock is issued by your company it 
should be purchased only by tin* directors alter tin* condi¬ 
tion of the bank has been thoroughly made known to them. 
It would appear from the history of your company that tin* 
best interests of stockholders and depositors would be 
furthered by its liquidation.*' 

32 Edwin B. Hutchison testified that he was a lawver 
and that (ieorge S. Preston came to see him just be¬ 
fore he died, with some notes of (iconic R. Perry for collec¬ 
tion, which In* informed witness, wen* secured by Equity 
Savings Bank stock, lb* handed witness the papers, being 
four receipts and four notes in Evidence. 

Witness did not recall whether lie wrote a letter or went 
to the bank. I le t bought In* went to the bank first and wrote 
Sauls afterward about it. He called on tin* bank for these 
certificates which he thought were set out in the receipt. 
He was sure he talked with Miss (iibbons and sin* referred 
him to Mr. Sauls. He then wrote Sauls who had an office 
in the District Xational Bank Building. and lie either wrote 
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or wont to sen Sauls, In thought lie did both perhaps, and 
Sauls novor would give him anv satisfaction about it. 

Call was made on the defendants for the letter written by 

m/ 

witness to Sauls and Mr. Kason replied he did not think 
thov had the letter. 

He saw and talked with Colonel Sauls who said he knew 
nothing about it. “He was not disposed to talk with me 
about it at all. He said 4 IYrrv has been doing-all sorts of 
things; he defaulted/ and lie did not know how much stock 
he owned, and he would not give me any satisfaction about 
it at all.” Asked what Sauls said as to whether Perry 
owned stock in the bank at the time of his default, witness 

replied: “I don't know whether he said that at the time of 

: 

his default or not, but said ho owned stock in the bank. 
I don't think he know how much at the time.” 

Witness had made a demand for the stock upon Colonel 
Sauls. “He would novor turn it over to me, never told me 
where it could be found, or anything about it.” “Yes, lie 
declined to turn it over to me or pay the mortgage, did not 
know anything about it.” lie never did receive the stock 
or payment of the notes. 

On cross-examination, witness said that he went to the 
bank. Witness was asked: 

( L ). You said you went to the bank to make a demand 
there, and then that von subsequently wrote Air. Sauls. 

A. I think so, that is my recollection. 

.*).*> ( t >. Are you positive you wrote him? A. Oh yes. 

He had in his office fib* and could briny down a copy of 
his letter. 

After that he went to see Sauls personally. 

Asked how soon, if lie recalled, witness said: “I don't 
know, I saw him three or four times after I had written 
him, and perhaps before 1 had written him.” He asked 
Sauls about tin* stock Preston was supposed to have left at 
the bank. He supposed he did discuss the number of shares 
of stock supposed to have been left at the bank. He guessed 
he had receipts with him at tin* time but he was not sure 
about that, but he told Sauls Ik* had certain shares of stock 
as collateral for the note and he thought that in the letter 
he wrote Sauls he might have set out the certificate num¬ 
bers. 
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O. Did von ask Mr. Sauls if lie* know anvthing about it. or 
had ever seen these shares of stock ! A. I don t know 
whether I did or not. 

Q. Then you most likely did, didn't you.' A. I suppose 
so. I presumed he knew all about them anyhow. 

Q. What did ho tell you about them ? A. I testified awhile 
ago I don't remember what he said, I think he said Perry 
had had stock at different times and maybe put it up as 
collateral, but he never told me how many shares he had or 
would never go to the books to find out for me, to try to 
find out. For instance, 1 don't know what certificate Xo, 
2b, how mane shares of stock that calls for, I don't know 
how many shares certificate lf>0 calls for, which 1 think 
we have receipt there for. lie never would give me the 
informat ion. 

Q. At this time Mr. Perry had gone from the bank, had 
severed his connection with the bank, had he not ! A. I 
don't think so. 

He thought Ik* had talked with Perry once. lie believed 
Perry had left tin* bank then. “I wrote him a letter first. 
1 must have written him (IVrrv) a letter before I said anv- 
thing to the bank about it. calling on him for these notes, 
then lie either came to see me or I saw him at the hank. I 
remember seeing Perrv once." 

Sauls told him Perry owned stock in the bank from 
r>4 time to time but he thought lie had put it up as 
collateral somewhere. Sauls never told witness h<* 
ever had seen the stock or had not seen it. He did not think 
Sauls told him that he, Sauls, hail not seen it, nor had any 
body ever seen it around the bank. It may be Sauls did 
ti*l 1 him the stock was not in tin* bank for safekeeping: In* 
was not sure about that. “Maybe he told me the stock was 
not in the bank then, that there were no stock certificates 
there then, but as tar as—In* said he could not find them in 
the bank, possibly." Sauls did refuse to give him anv in¬ 
formation and would not tell him how many shares of stock 
Perry owned. It was his recollection Sauls told witness 
he knew nothing about the transaction. 

Witness asked Miss (libbons if she could locate the stock 
and he did not remember wind her she said she could not find 
it or it was not there, or she did not know anvthing about it. 
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However, Mr. Sauls we !<1 “never let mo see the stock, or 
any stock issued, apparently—lie would not give me any in¬ 
formation and would not tell me whether there had been or 
not." 

The witness later was recalled in direct examination, and 
testitied he had found and given counsel some letters. 

lie was then asked whether or not he made a demand in 
the lifetime of Mr. Preston, and if so, on whom, and re¬ 
plied: “Well, I am not sure about having made it in his life¬ 
time of Mr. Preston, but I did very soon after his death, I 
think, in fact 1 have forgotten the date of his death." 

Being told Preston died February 29, 1919, and asked 
whether he made the demand before Preston died or not, 
witness replied: “Oh, yes, I made demand on him (Sauls) 
before, some sort of demand, either in person or 1 wrote 
Mr. Sauls a letter before he (Preston) died." 

He thought this was at the Kquity bank or Sauls’ office in 
the District National Bank Building. 

In answer to the demand Sauls wrote witness a letter. 

The court suggesting that the witness had not said he 
made an oral demand or a written demand, witness testi¬ 
fied: “I will sav this, I made an oral and written demand 
both. I am not sure of the time, whether it was before or 
after Preston's death, because he died very soon after he 

turned these notes over to me for collection. Mv let- 

• 

do ter will show, or his letter to me, which I have there, 
will show about the time 1 made the demand and he 
wrote nn* in answer to it. 

What I'm trying to fix is t ho date of your oral demand, 
whether i 1 was in Mr. Preston's lifetime? A. Mv recollec- 
tion is I went to the bank in a day or two, my office is right 
around the corner from the Kquity Savings Bank, where it 
was located at the time, and my recollection is I went 
around to sin* Mr. Sauls at the Bank and talked with him 
about it. 

( L ). Did you make a demand then? A. I made a demand 
on him for the stock. 

(,). Was Mr. Preston then living? A. Yes, he was. 

The witness was told that it was acknowledged Preston 
died February 29, 1919 and he was asked what he did after 
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death, and replied: “I wrote Mr. Sauls and I think I saw 
him two or three times after that in his otliee, then wrote 
him after Preston's death." 

( t ). The writings then were after Preston's death.' A. 
That is my recollection. His letter to me in response to 
mine will show. That has been live or six years a^o. 1 
don't remember the date. 

Beinir shown his letter dated June 21, 1JPJ to Perry, 
witness said that refreshed his recollection that In* saw 
Perry at the Bank, and saw him before* Preston's death and 
afterwards, each time at the bank. It was a very short time 
before Preston's death that witness saw Perry at the* bank. 
“ Perrv would not u'ive me anv information about the stock 
at all. he just made me a promise about paying the notes." 

The witness was asked what Sauls told him and how lonix 
it was before his letter dated July 24, PJll* which spoke of 
several conversations with Sauls took place, replied: “I 
would set* him in a week or two, maybe, and must have seen 
him half a dozen times that 1 wrote* that letter at tin* bank 
and in his otliee. 1 must have seen him at least half a dozen 
times and talked with him about it, and I never could 

Jb net him to find tin* stock for me or t<> do anvthim*’ 

» • * ~ 

about it. 

Witness < 1 1 < 1 not recollect whether he showed Sauls 
tin* receipts or not but witness told Sauls In* had them and 
what was in the receipts. “1 think Sauls said that Perry 
did not have any stock, or they did not know anything about 
the transaction. 1 never could u'ot a satisfactory reply." 

< )n cross-examination, witness was asked if the other day 
when he said In* could not .u'ct a statement or reply from 
tin* bank as to tin* conditions there, or what happened to 
tin* stock, he hud forgotten about this letter to Mr. Sauls, 
replied: “1 don't know whether 1 had forgotten it or not. 
Maybe ! had or had not. If 1 had been asked the other 
day if 1 had a letter from him 1 don't know that 1 could 
have answered it. 1 looked over my files and found that. 

it had been six or seven years aim and he had forgotten 
whether he had the letter or not. 

O. Won't you please now tell us, there is some difference 
as to when you first took this matter up with Sauls or 
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talked with him about it A. I will sav a dav or two alter 
Mr. Preston called to see me, it was sometime before Ills 
deatli. 

Asked if it was correct that Preston died February 29, 
1919, witness said Ik* supposed so if that was alleged in 
the petition, that that was the only way lie would know 
now. 

Preston was not sick hum; because he was a suicide. He 
thought he hoard Preston was dead about a week after 
Preston came to witness's oflieo the last time. 

Asked if as a matter of fact Preston did not come to wit¬ 
ness right after Perry was put out of the Hquity Savings 
P>ank and whether that was the time witness took it up with 
the bank and whether Preston did not tell witness Perry 
had just been put out of the bank, witness replied; “1 don't 
know; 1 have no recollection about that at all." 

< L >. Do you know whether Perry was put out of the bank ! 
A. 1 do not. 

37 I found, after several visits there, he had been, but 

1 knew nothing about it at the time, knew nothing 
about it when Preston came to see me. Maybe lie told me 
he had been. 1 have no recollection about it. lie brought 
me these notes for collection, told me Perry was vice presi¬ 
dent of the Hquity Savings Bank. That is about all I re¬ 
member about* it, and I undertook the collection of the 
notes. 


3S 


There was introduced in evidence the following let¬ 
ter from witness Hutchison, dated June 21. 1919, to 

1 Vrry; 

* * Mi*. (Jeorge P. Perrv, 

137 West 32nd Street. 

Xew York (’itv, X. Y. 

I >kak Sir : 

In the matter of the George S. Preston Notes I have to 
advise you that Mr. Preston's sister who is the Adminis¬ 
tratrix of the estate*, is not willing to wait longer for set¬ 
tlement of this matter. Some months ago when you were* 
in Washington you promised me that you would settle 
39 at least one of these notes within thirty davs, or very 

V * / V 
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s<><»!• thereafter. Since that Line ’ haw nnt heard a word 
from you, or your lawyer, Mr. Flaherty. 

So far it seems you have not been willing to inform me 
what became of the F<|iiity Hank stock which you had given 
Preston as (*ollatera! for hi> notes ami which In* left with 
the Bank for safekeeping. 1 did have some conversation 
with Mr. Flaherty, however, over the telephone, as to tin- 
stock, hut he did not seem to recollect what you had told 
him of it. You no doubt realize that this stock was the 
property of Mr. Preston until his notes were paid, and you 
know that it was deposited with the Equity Bank for safe¬ 
keeping. 

Miss Preston's theory is. that you either hypothecated 
this stock to some one else after you got it into your pos¬ 
session. or the Bank took it to make up your defalcation. 
She has no disposition to give you any trouble about it, but 
intends to instruct me to file suit against you and the bank 
for the recovery of the stock and have the matter brought 
to light as to what became of it. Fnless 1 hear from you 
within the next few days. 1 shall proceed with the matter. 

I understand that you have been back to Washington sev¬ 
eral times since von talked with me, but you did not call at 

• • 

my office, as you promised. 

Awaiting vour favor. 1 remain. 


Yerv trulv vours. 


“F. B. IinVHISONV' 


Witness had been unable to get any information before 
that or afterwards. 

There was also introduced in evidence the following let¬ 
ters passing between witness and Sauls: 

“July 24, It) 19. 

Mr. I. S. D. Sauls, 

President Equity Savings Bank. 

1407 New York Avenue X. W., 

Washington, B. C. 

Pear Sir: 

Confirming my recent conversation with you in the mat¬ 
ter of the Equity Bank Stock which George P. Perry, your 
former vice-president, gave to George S. Preston as col- 
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lateral security for about $1,000. worth of notes, I desire 
to say: 

Perry borrowed from Preston as follows: 


February 1. Ibis. 

$.*>.*>'« •—collateral 

J."> 

April mis. 

400— 

•JO 

Aujrusr 1. Ibis. 

4(H)— 

4<i 

October :n. lilts. 

4J.V- 

u; 


It appears from the receipts which Miss Preston, the de¬ 
ceased's sister, holds that as Perry made these borrows 
from time to time he would keep the stock securities and 
give Preston a receipt each time, and when the last borrow 
was made he gave him the bank’s receipt covering all the 
stock and placed it in an envelope with Preston's name on 
it, as we are informed, and put the envelope in, the bank's 
vault for safe keeping. That is the last Preston':ever heard 
Of it. ; 

You will recall in several conversations wit hi von about 
the matter 1 told vou that 1 had endeavored to get Perrv to 
tell me what lit* knew about the stock; that l had 
40 talked to him personally, and also to his lawyer and 
have written him several letters, but had been un¬ 
able to get him to make any explanation of the matter. 

In view of the fact that Miss Preston holds the bank’s 
receipt for the stock, it would seem that you would be will¬ 
ing to make an effort to tract* it for her without putting 
her to further trouble in the matter. 

I should be glad therefore if vou would examine vour 
• » « 

records and let me know something not later than August 
1st. 

The numbers of the certificates of stock receipted for are 
as follows: AT 3.4, 7b. 10<> and Aid. 


Yours verv trulv. 


IT P>. nUTCTIISOX.” 


b— W)M\a 
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“July 29, 191 ( J. 

Mr. E. Barbour Hutchison. 

Attorney-at-Law, 

Washington. I). C. 

Dear Sir: 

Vour letter July 24th, addressed to me as President o*‘ 
the E(juity Savings Bank received. 

First, let me inform you that I am not tin* President, but 
tin* Treasurer. 

Xow, regarding the matter upon which you seek infor¬ 
mation, I beg to state that this bank had no connection 
with the transaction between Mr. Preston and Mr. Perry. 
The stock certificates vou refer to bv number, which von 
claim your client holds receipts for from Mr. Perry, as a 
matter of fact did not belong to Mr. Perry, but on the 
contrary belonged to other parties, whose stock had been 
issued, but not paid, for so if Mr. Perry gave Mr. Preston 
receipts for the shares referred to, he was simply giving 
the receipts for stock belonging to other people, left in the 
custody of tin* Bank until paid for. 

The officers have never authorized a transaction of this 
character, and knew nothing of it. If Mr. Perry gave 
receipts, as you outline, he did so on his own responsibility. 
The stock was never in Perry's possession, nor Mr. Pres¬ 
ton's, as I understand it. and tin* Bank is in no way con¬ 
nected. 

I beg to remain. 


Yours verv trulv. 


1. S. !). SAFES, 

Treasinrr. 


TSDS JDF. 


Dr. J. Hoster Biggs called by plaintiff was asked what 
is his occupation in a business way and replied he was a 
physician. He had no other occupation. He further said 
he had no other occupation or avocation at this time. In 
1918, he was president of the Equity Savings Bank, and a 
physician. In 1919, he was first vice president of the Stand¬ 
ard Savings Bank. In 1919, hi* was a member, with I. S. 
1). Sauls A ( \ T. Lacey, of the liquidating- committee of tin* 
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Equity Savings Bank, ami this committee reported back to 
the full board of directors on all matters. 

4i ( t ). When was it that the Equity Savings Bank 

was put in liquidation? A. It was early in 1919 as 
I recall it. The records will show there. 

He was one of tin* incorporators of the Standard Sav¬ 
ings Bank. That was in 1919, in March, he thought. 

The Standard Savings Bank had no connection with the 
Equity Savings Bank except that notes were left there for 
collection and deposit in the account of the Equity Savings 
Bank. 

( c ). I believe that under the banking laws, one bank can¬ 
not acquire another bank, but was there any arrangement 
with respect to the stockholders of the one becoming stock¬ 
holders of the others.' A. Xot as far as the Standard Sav¬ 
ings Bank was concerned. The only basis on which stock¬ 
holders in the Equity Savings Bank became stockholders 
of the Standard was that the stockholders in the Equity 
surrendered their stock to the liquidating committee and 
board of directors of the Equity Savings Bank and they 
in turn paid cash, $12.00 per share, to the Standard Sav¬ 
ings Bank for their stock and the Standard issued it to the 
stockholders of the Equity. 

Asked what became of Perry's stock in the Equity Wit¬ 
ness replied: “The stock of Mr. Perry was taken in by the 
board of directors, by the liquidating committee, liquidated 
and credited to his defalcations." 

Q. In other words Mr. Perry, having stock in the Equity 
Savings Bank and being a defaulter to the Equity Savings 
Bank, you took his stock in and applied it against his de¬ 
fault. A. That is true. I would like to amend that bv 
stating this in addition, that this stock of Mr. Perry’s was 
held as collateral by the Merchants Bank and the liquidating 
committee paid off also the note to the Merchants Bank 
before taking over that stock, and that part of the money 
went in the Merchants Bank. 
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A tnu* copy of tlit* note aforesaid was introduced as fol¬ 
lows: 

42 Washington, I). C., Aug. 13, 1917. 

On Demand I.-, promise to pay to the Merchants 

Bank of Washington, 1). or order, at said hank, fifteen 
hundred dollars, for value received, with interest at six per 
centum per annum, having deposited with said bank, as 
collateral security for the payment of the full sum of prin¬ 
cipal, interest and costs due on this note, and also as col¬ 
lateral security for all other present or future demands, of 
any and all kinds, of the said Bank, against the under¬ 
signed, due or not due, the following to-wit: 228 shares 
stock Equity Savings Bank, with full power and authority 
to said Bank to sell tin* whole or any part of said security, 
or any substitutes therefor, or any additions thereto, at 
public or private sab*, al any time, and al the option of 
said Bank of its assigns, on the non-performance of this 
promise or any part thereof, or the non-payment of any 
other present or future demands of said Bank, as aforesaid, 
and without advertisement or notice to the undersigned : and 
upon such sale the holder hereof may purchase all or any 
part of said securities, discharged from any right of re¬ 
demption. After deducting all proper costs and expenses, 
the residue of the proceeds of this sale shall bo applied to 
the payment of this note, and of any other present or future 
demands of said Bank as aforesaid, and the undersigned 
agrees to remain liable for anv detieienev then remaining. 
In case of depreciation in the market value of said security 
at any time pledged for this loan, a payment shall be made 
on account or additional security added, as required by said 
Bank. 

(1. R. PERRY, 
Address:-. 

Demand. 


Witness testified lie had seen the reports signed by him¬ 
self and Mr. Sauls before they were signed and sent to the 
Treasury Department. They represented the condition of 
the bank as witness knew and believed it to be at the time. 
The capital stock was increased from time to time. Tie did 
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not remember tin* dale uf the last increase and sale oi* stock, 
but there was some considerable stock which was not sold 
and the Comptroller of the Currency notified them by 
letter in evidence not to sell it to any one. There 
was none sold from that date unless it was sold to the 
directors. “1 do not recall whether there was anv sold 
since that or not. Mv best knowledge and belief is that a 
number of the directors, in an effort to build up the stand¬ 
ing of the bank did buy some of the stock." lie did not 

recall definitelv when that was. It mav have been shortlv 

• • • 

before this date of <)etober lb. 191S. If it was bought it was 
bought at $20.00 per share, $10.oi) capital and $10.00 sur¬ 
plus. 

Asked if $2.“U >00.00 capital and $1.W8*>.00 correctly rep¬ 
resented condition of the bank October lb, 191S, witness re¬ 
plied: “I just said 1 signed a statement to that effect." 
It was a correct statement if all of t he paper was good “but 
it develops that most of the paper was not good." 

Witness was handed the Knuity bank's stock certificate 
book which had been subpien-od by duces tecum and was 
asked to state when the last stock certificates were issued 
and replied: “This certificate here shows November .*>, 
1020, which certificate has been cancelled." He; did not 
agree that this was a sale, it may have been a transfer. 
Asked to state from the book when the last sales were made 
and sales to directors witness replied: “I will say here is 
a certificate of stock which is dated in December 1019, but 

the receipt signed by-shows the receipt was given 

in November 1917, which shows I could not possibly tell from 
this book when stock was sold on lids basis." 

Asked if they were not still issuing stock as late as the 
latter part of 1919 and in 1920 to stockholders witness re¬ 
plied they probably still were issuing it as shown but none 
was sold to anybody but directors after the Comptroller’s 
letter. 

Asked to examine the stock book and refresh his recol¬ 
lection from it and state what stock was sold to directors 
after the letter and his attention being called to an entry, 
J. Kozier Biggs, 2b 1 A shares, witness said if he could have 
a record of the time the bank's books were closed he could 
answer ves or no. lit 1 knew Ik* and Col. Sauls thought one 
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or two other directors bought some stock “after the date 
of the Comptroller's letter at $20.00 a share knowing 
44 it was not worth $20.00 a share, because they were 
in charge more or less of the custody of the bank's 
affairs and attempted to build up the surplus in that man¬ 
ner, and I presume I did buy this stock at that time on that 
basis." lie did not think it was as late as 1010 these trans¬ 
actions took place. 

The reports by himself and Mr. Sauls that IVrry had 222 
shares of stock in the bank in 101S and 1 Ob and a fraction 
in 1010 lie had testified were correct. 

Q. What was done with these Perry shares.' A. All of 

the Perrv shares were for a matter of a Year nr more held 
• • 

as collateral for a note of shares to the Merchants Rank 

# 

and not in Perry's possession at all. 

( t ). When was it ! A. For a year prior to November 
1018. 

< c ). After November 101S. what became of them.' A. 
After November 1018, the Merchants Bank, knowing of the 
fact that Perry had gotten in trouble notified nun as presi¬ 
dent of the bank, that this stock was there and his note, and 
the liquidators with the board of directors, paid the Mer¬ 
chants bank what Perry owed on the stock, took tin* stock 
over, credited them to his shortage. 

Perry had given his demand collateral note, produced 
by witness, to the Merchants Bank dated August 12, BUT. 
for $1.b()0.00 secured on 228 shares of Kouitv bank stock. 
It had been curtailed $200.00 on Februarv 1018: last in- 
forest payment $10.bo on September 20, 1018, and paid off 
January 20, 1010. $1,225.22. 

After Perry's defalcation the liquidating committee paid 
off the Merchants bank. 

(*>. And carried the balance in Perry's account ! A. Yes. 
Q. How much did you credit <>n Perry's accounl ! A. It 
was credited on the basis of par value. 1 think, but the 
record will show that. 

4b Witness' attention being directed to the stock led¬ 

ger he was asked if certificate No. 26b for 16 shares 
represented a holding of Perry. He re]died it shows certifi- 
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cate 265 for 16 shares was issued to G. R. Perry, Xovem- 
her 8, 1918. 

Asked whether those 16 shares were ever hypothecated 
since tlie Merchants hank loan was made in 1917, witness 
said that the hook showed Perry only had about tlie number 
of shares stated in the loan so he could not “sav whether 
this individual certificate was hypothecated but I know that 
all of the stock shown in the record book, or a total of as 
much as he held, was hypothecated at the Merchants bank.’ 7 

The record did show witness testified that Xo. 265 dated 
Xovember 8, 1918, was issued — Perry, “which was after 
tin* time that the note was put in." 

Certificate Xo. 18, for 198 and a fraction shares was 
issued to Perry February 1, 1917. This certificate was can¬ 
celed. After the capital stock was increased all new stock 
certificates were reissued as the stock certificate book would 
show. Xo. 251 was for 50 shares and was a reissue to 

Perrv on Mav (*>, 1918 of certilicate Xo. 230 as shown bv 
• • • • 

said stock book. j 

Witness' attention was called to the fact that there was 

no endorsement on the certificate showing it had been 

pledged with any bank in accordance with custom in the 

case of Xo. 250 issued to Perrv for 50 shares. Witness said 

• 

he did not know whether the bank required that as lie. wit¬ 
ness, rarely did sign a certilicate when he deposited shares, 
but merely signed a waiver and.put it in with a note and 
he presumed that was what was done, lie did not know 
the number of the certificate shares pledged with tlu* Mer¬ 
chants bank, but only tin* number of shares pledged. 

Xo. 251 was, however, signed bv Perrv as having been 
assigned and transferred to some one. It was for 50 shares 
and was issued to Perry, April 6, 1918. Those 50 shares 
were split up into certificate Xo. 203, for 17 shares, issued 
to J. Bozier Biggs, Xo. 2G4, for 17 shares issued to T. S. P. 
Sauls, and Xo. 265 for 16 shares, to (J. R. Perry, the date 
in each case being Xovember 8, 1918. Witness thereupon 
said if he might make a statement, this was at the 
46 time when as he had previously testified “that the 
Comptroller of the Currency sent that letter in stat¬ 
ing that certain things must be done and that Colonel Sauls 
and I bought a portion of this stock from Mr. Perry because 


he was unable to pay for it and it was transferred 


to us at 
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that time. Tliat is tlie 11 ii j u - « wa> in doubt about, the pay¬ 
ing £20.00 a share l'<»r stock, and we did it because we 
wanted to protect tin* depositors of the institution." 

Jn answer to further questions witness said the stock was 
held in Perry's name up to that date when £20.00 a share 
was paid for the stock and 10 of the bo shares issued to 
Perry. 

( c ). What became of the 10 shares issued to him.* A. i 
do not know. 

Five shares in certificate* Xo. 202 issued to Porrv were* 
signed on tin* face as indicating a pledge. 

( t ). That is marked “1 hereby tra.nsfer this stock to I. S. 
D. Sauls. Trustee. February I'd. 1010." Whose handwrit¬ 
ing is that ! “I hereby transfer this stock to I. S. L). Sauls, 
Trustee, February 10. 1010." That seems to be stock signed 
by Perry and witm-ssed ib V. Cibhous. A. It was prob- 
ably (i. I). Steel, whoever that is. 

Q. That is marked ‘‘Transferred to Sauls Trustee." I.)o 
you know for whom Sauls was trustee as to those shares/ 
Xot answered. 

Certificate Xo. 22 is for six shares issued to P. B. Ander¬ 
son. 

Certificate Xo. 2b is for two shares issued to F. T. Ives. 

Certificate Xo. 7b was dated March 2. 1017. to Vincent 
Boudrcn for 1 share. It was siirned in blank and surren¬ 
dered. was not dated as to surrender and what became of it 
he did not know. 

Xo. 100, for one share to Kdward B. Bateman, dated 
April 21, 1017, was siirned in blank in Perry's presence. 
Whether Perry became tin* owner of it or not lie did not 
know. “1 could not remember all of those* stock certifi¬ 
cates.” 

Certificate* Xo. 2bS. for b 1 , shares was issued to Perry 
on June 20. 101S. but was siirned for as havimr been re¬ 
ceived by Perry on July 20, 10is. 

The words “bouirht by C. P. P." opposite certificate Xo. 
02 for 2 shares of Kdward C. Wilson was in Porrv's band- 
writing. lie pivsumed those* shar<*s wen* transferred 
47 to Perrv if that was a true statement on there, but 
there was nothimr but a lead pencil memorandum in 
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Perrv's handwriting to sliow that. There was no date of 
transfer there but September 22, 1917, “and it is only Per¬ 
ry's statement and 1 have no confidence in his statement.” 

Xo. 22o shows certificate issued to Perry for 2 shares on 
February 2S, 1918, and was marked as transferred from Ed¬ 
ward ('. Wilson and T. B. Dickey, and Xo. 98„ ail issuance 
of 2 shares, to T. B. Sims, and math* 0 shares issued to 

Perrv on February 28, 1918. 

• • 

Q. This note, February 1, 1918, stating that the Preston- 
Perry note is secured by 2b shares of Equity Savings Bank 
stock, to be kept at the bank as collateral on this note, that 
is in Perry's handwriting, isn't it? A. That is in Perry's 
handwriting, but I do not see the connection, however. He 
was getting very good collateral, six shares of this, if you 
attach that to that note at its sale value, which was origi¬ 
nally $120, and the note is for $350. 

Q. These shares were after the Merchants Bank transac¬ 
tions? A. Xot after the full transaction, but after the 
original of the note to the Merchants Bank, that was in 
1917. 

Q. On April 6, 1918, there was issued to Mr. Perry a 
certificate for 50 shares? A. But they were transferred, 
17 to I. S. D. Sauls and 17 to Biggs and 16 to Perrv the 
next dav. 

Q. Are you not wrong there, and is it not a fact that it 
was not until much later? A. I do not know the date there. 
This is April. 

Q. April 6, 1918, you issued to 0. R. Perry, 50 shares, 
and April 6, 1918, you issued to 0. R. Perry, 5 shares, 
making 55 shares? A. Yes. 

Q. This note is in Perry’s handwriting, is it not, “April 
30. 1918, received from Preston 20 shares of stock, signed 
Hr. R. Perry, Vice President and Manager ?’ ” A. Yes. If 
you ask me separate question on that. I do not see 
48 the connection between the two. 

Q. That is his handwriting? A. It is; his hand¬ 
writing, ves. 

O 7 % 1 

Q. And the shares had been issued to him earlier in the 
month, 55? A. You have that record there to show it was, 
and afterwards transferred to somebody else. 


6—4546a 
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( t ). Is it not a fact that it was not until November—one 
moment, let me see it' 1 am wrong here (referring to stock). 

November S, Ibis is the 1(5 shares, now the transfer, you 

% 

spoke a moment ago of a transfer of shares, in referring to 
the 50 shares of Sauls and yourself. That was November 
8, 1918 ? A. Yes. 

Q. Some six or seven months after it ! A. Yes. 

On cross-examination, witness testified he looked after 
the Merchants Bank lean personally: 22S shares of stock 
was referred to as the collateral to the note and that was the 
quantity of stock lie got from the Merchants Bank when lie 
paid off the balance of Perry's loan in 1010. 

Page 12(5 of ‘la* stock transfer book of the Kquity Savings 
Bank contained a list of the numbers of certificates and the 
amounts of shares of each certificate issued to Perry. 

Stock in tin* Standard Savings Bank at >12.00 a share 
was bought through the liquidating committee for Kquity 
Bank stockholders. The money to pay 812.00 a share was 
gotten from notes held by the Kquity Bank. From that 
source thee did not get enough monev to pav this $12.00 
a share. They larked s4.ooo.tio or s5.ooo.0o. 

Witness testified tlicit after closing up all the affairs of 
the Kquity Savings Bank, and collecting all notes that could 
be realized on, about sb.oo a share was realized to apply on 
the stock purchased in the Standard Sa\ mgs Bank for stock 
in the Kquity Savings Bank. 

Over objection and exception allowed plaintiff, witness 

testified that lie and Mr. Sauls, and Mrs. Bernard. 

49 carefullv searched the bank immediatelv after Perrv 

• • « 

admitted his defalcation and did not discover any 
stock there belonging to either Perry or Preston. Over ob¬ 
jection and exception, witness testified in making this search 
tliev were trving to find whether Perrv had anvthing or not. 
“AYe wen.* searching for anything <*f value that might be 
there that we could take rare of. and Perry had signed a 
statement transferring all of his stock, his house and his 


automobile, a bill of 


sa le oil 


automobile, through an at¬ 


torney, on tin' night that we found out his transactions." 
“We did search, not only the safe, but his desk and everv 
part of the bank when* any papers might be kept for any- 
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thing of value, or any package, and found nothing of this 
kind." 

Over objection and exception allowed plaintiff, witness 

testified that the bank was never in the habit of receiving 

stock like this for safe-keeping. The only stock they found 

in Perrv *s name was in the Merchants -Bank. 

bo 'Pile stock certificate book of the Fqnity Savings 

Bank was offered and received in evidence. This 

certificate book shows on its face that certificate "265 for 16 

shares was surrendered hv Perrv and re-issued as shown 

• • 

by this same stock book to the following persons with certif¬ 
icate numbers and number of shares set opposite their 
names and the dates of reissuance as follows: 


< Vrt. 
No. 


Transfere 


303 II. I). Symonds 

304 1). F. McCully 

311 Jas. A. Phillips 

312 F. B. Guyton 

313 II. F. Long 

314 Holmes 

315 Abt 

316 Muzzy 

317 B. R. Perrv 


No.; 

share's. 

2 

1 : 

1 ; 

i ; 

1 

1 

o 


I )ate. 

2-28-19 
2-2S-19 
4-15-19 
4-15-19 
4-15-19 
4-15-19 
4 - 15-19 
4-15-19 
4-15-19 


16 : 

i 

Certificate No. 231 it shows was issued in the name of 

G. R. Perrv for 50 shares but was surrendered bv him for 

• • 

cancellation and re-issued unto the following on November 
8, 1918: 


Cert. 

No. 


Transferee. 


No. 

shares. 


263 J. R. Biggs 

264 I. S. D. Sauls 

265 G. R. Perry 


17 

17 

16 


50 
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Certificate 258 for 5 1 i shares wa> surrendered for cancel¬ 
lation l)v Porrv and re-issued to the following: 


(Vrt. 

No. 


Transferee 


260 C. E. Bracey 

261 Richard 
267 G. R. Perrv 


No. 

'hart*s. 

1 

1 


•P'4 


1 >;il t*. 

9-16-18 

9-28-18 

1-31-19 


Certificate Xo. 22f) was surrendered bv Perrv for cancel- 

• • 

lation and re-issued to the following? persons on May 3,1918, 
to wit: 


(Vrt. No. 

No. Transferee. shares. 

241 Griffin . . 1 

242 Aldridge . 1 

243 McCarthy . 1 

244 Thompson . . 2 

235 Fowler . 1 


6 


Certificate Xo. 317 for 5 shares to Perrv was surrendered 
for cancellation and re-issued to the following: 
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(Vrt. 

No. 


Transferee 


No. 

shares. 


Date 


331 Richards 

1 

3-19-20 

332 Stewart 

1 

3-1 9-20 

333 Fox 

o 

3-25-20 

334 Brown 

1 

3-31-20 

Certificate 267 for 3 ! } shares to 

0 

Perrv was surrendered 

and re-issued to the following: 



(Vrt. 

No. 


No. Transferee. 

slia res. 

Date. 

337 L. H. Bergman 

2 

6-15-20 

338 G. R. Perrv . . 

Hi 

6-15-20 
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Thereupon r(»u ■ >(*1 for plaintiff announced the 

close of plaintiff's case and the defendants' counsel 

announced thev had no testimony to offer and the Court 

» • 

took the case under advisement. 

Be it further remembered that the foregoing contains the 

substance of all the evidence given on the hearing of this 

cause and each of the except ions stated to have been taken by 

plaintiff were so taken and were duly allowed and noted by 

the Court and in order that each and even* thereof mav be 

• » 

preserved and made of record this statement of evidence is 
duly stated, approved and signed and ordered to be made of 
record in the above entitled cause this 15 day of December, 
1926. 


Bv the Court 


0. K. 

C. II. M KRILL AT, 
For Plaint iff. 

J. I). EASOX, Jr., 
For Defendants. 


WALTER I. McCOY, 

Chief Justice. 


53 | Endorsed: | In the Supreme Court of the 1). of C. 

E(j. Xo. 39783. Preston v. Equity Savgs: Bk. et al. 
Statement of evidence. Submitted Oct. 13/26. — o’c. 
C. H. Merillat, E. B. Hutchison, Attys. Ptf., .Maryland 

bldg., citv. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 4546. Jennie E. Preston, administratrix, &c., appellant, 
vs. Equity Savings Bank, a corporation, et al. Court of 
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IN THE 

Conrt of Appeals of the District of Columbia 

No. 4546. 


JENNIE E. PRESTON, ADMINISTRATRIX, 
ESTATE OF GEORGE S. PRESTON, 
DECEASED, APPELLANT, 

vs, 

EQUITY SAVINGS BANK, J. ROZIER BIGGS, 
AND J. D. EASON ET AL, ADMINISTRA¬ 
TORS ESTATE OF I. S. D. SAULS, 
APPELLEES. 


BRIEF OF APPELLANT. 

i 

This cause comes before the Court on an appeal 
from a final decree of the Supreme Court of the Dis¬ 
trict of Columbia dismissing a bill in equity filed 
by appellant seeking to subject certain shares of 
stock in the Equity Savings Bank to the claims of 
appellant or recover its value in an accounting. The 
suit was based on the ground that the Equity Sav¬ 
ings Bank and Biggs and Sauls as trustees or 
liquidators of the bank had appropriated to their 
own use stock in the Equity Savings Bank which its 
vice-president and manager one Perry had pledged 
to secure loans obtained from the decedent Pres- 
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ton, and had applied the stock to payment of the 
bank’s claims against Perry. 

The case was here formerly on an appeal dis¬ 
missing on demurrer appellant’s bill. This court 
reversed the trial court and held the bill stated a 
good cause of action (53 App. D. C. 26). 

The present appeal is based in part on the ground 
that notwithstanding as to at least certain of the 
shares the entire averments of the bill were proved 
the lower court nevertheless dismissed the bill on 
final hearing. 


Statement of the Case. 

The Equity Savings Bank, it is admitted by the 
pleadings, formerly did a banking business in the 
District of Columbia and had, as its vice-president, 
in active charge of its business and authorized to 

act for it, one G. R. Perry, who on the-day of 

November, 1918, it was discovered, had embezzled 
assets and funds of the bank (paragraph 3 of bill 
and answer). 

Perry with Biggs and Sauls comprised the three 
largest stockholders in the bank (page 25). 

As alleged in the bill and proved in the evidence 
on February 1, 1918, Perry began a scheme of bor¬ 
rowing money from the decedent Preston secured by 
his promissory note with shares in the Equity Sav¬ 
ings Bank as collateral to the note. The modus 
operandi was that Perry would borrow sums of 
money from Preston, give Preston a promissory 
note stating on the margin of the note itself that 
the note was secured by a stated number of shares 
“of Equity Savings Bank to be kept at the bank as 
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collateral on this note” (page 21). Then the 
promissory note would be given to Preston together 
with a receipt for the stock on the letterhead of 
the savings bank and signed by Perry as vice-presi¬ 
dent and manager, stating that the bank had re¬ 
ceived from Preston to be held for him so many 
shares of Equity Savings Bank “as collateral of 
G. R. Perrv on his note to G. S. Preston” for the 
amount borrowed (page 21). All told there were 
four of these transactions. The first was February 
1, 1918, when Perry gave his note to Preston to 
secure $350 borrowed of Preston with twenty-five 
shares of Equity Savings Bank stock as collateral 
to a note payable one year from date; the second, on 
April 30, 1918, when Preston paid Perry $400 and 
received Perry*s promissory note stating twenty 
shares of the bank stock as collateral; the third, 
August 1 , 1918, when Perry gave his note agreeing 
to pay Preston $400 with forty shares of the bank 
stock as collateral, and the last transaction, October 
31, 1918, when Perry gave his promissory note to 
Preston for $425 the note bearing thereon in Perry’s 
handwriting “Equity Bank stock as collateral” 
without any number of shares specified, and pinned 
to the note on the bank’s regular credit slip form a 
receipt as follows: “Received from Mr. George S. 
Preston envelope with four certificates of stock, 
numbers 25-23-75-109, also interlined in Perry’s 
handwriting Xo. 265 for sixteen shares stock, to be 
delivered on demand, without charge or responsB 
bility for safekeeping,” this receipt being stamped 
“Equity Savings Bank” and signed “By H. V. Gib¬ 
bons,” followed by “O. K., G. R. P.” (pp. 21-22). 


i 
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H. V. Gibbons was clerk and bookkeeper (p. 20) 
in the bank under Perry and all of the receipt was 
in Perry’s name except the signature of H. V. Gib¬ 
bons, who, under Perry’s direction, gave the note 
and receipt (p. 22) to Preston when Preston came 
in with an envelope containing some money to be 
given to Perry. 

Certificate No. 265 for sixteen shares of stock 

was transferred on the books of the bank to Perry 

about the time of the last transaction as a result 

of Perry splitting up fifty shares of stock w’hich 

had been issued to Perry on April 6,1918. The other 

thirtv-four of the 50 shares were transferred to 
* 

Biggs and Sauls personally on November 8, 1918 (p. 
39), the defendent Biggs testifying he had bought 
the same from Perry for $20 a share. Perry at this 
time was a defaulter. 

In addition to these 16 shares the stock book 
showed other shares had been bought in of stock¬ 
holders by Perrv. Thus, his first note to Preston 
is dated February 1, 1918, and states 25 shares of 
stock in the bank secures it. Certificate No. 93 for 
3 shares'(p. 41) shows that it was issued originally 
to one Wilson (p. 40) and transferred to Perry Sep¬ 
tember 22, 1917 (which is after the Merchants Bank 
loan) and six other shares of small stockholders 
were formally transferred to Perry on February 28, 
1918, as shown by the certificates (p. 41), while as to 
other shares they were assigned in blank (p. 40) and 
surrendered, but whether to Perry, witness Biggs 
could not tell (p. 40). 

Among such shares issued to others and signed in 
blank were No. 25 for two shares, No. 23 for six 
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shares, No. 75 for one share and No. 109 for 1 share, 
being the certificate or share numbers, mentioned 
(with the interlined certificate No. 265 for 16 shares 
heretofore referred to) in the Gibbons-Perry receipt 
of October 31, 1918, given Preston (p. 22). 

The first note matured Feb. 1, 1919, Preston had 
been in ill health and committed suicide Feb. 29, 
1919, his widow being appointed his administratrix 
on March 27, 1919. 

Just before his death, Preston had placed his 
notes and the receipts for the stock collateral, which 
under the terms of the receipt should have been at 
the Equity Savings Bank, with E. B. Hutchison, 
an attorney, for collection, (p. 26) and Hutchison be¬ 
fore Preston died (pp. 29-30) had gone to the bank, 
had endeavored to obtain collection of the note and 
learn about the stock, demand for which he made, 
but had been unable to obtain payment from Perry, 
who was still about the bank, and was not then 
known by Hutchison to be a defaulter (p. 31) or 
any information concerning the stock supposed to 
be up as collateral, either from Perry, who promised 
to pay the notes (p. 30), Perry’s lawyer (letter pp. 
31-2) or from I. S. D. Sauls, who at this time with 
Biggs had taken charge of the bank and was there 
most of the time every day. Sauls and Biggs, who 
prior to Perry's defalcation had merely gone to the 
bank each day for a few minutes only at this period 
of time and after Perry’s default was discovered 
were devoting most of their time each day to the 
bank (p. 20). Perry, although he had defaulted in 
November, was still about the bank and was there 
when Hutchison called to get payment of the notes. 
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At this time, an oral demand was made and later 
a written demand for payment of the notes and for 
the collateral (p. 29 and letters pp. 31-34). 

When the fact that Perry was short in his accounts 
became known, Biggs and Sauls, with other officers 
of the bank, had required and Perry had made an 
assignment whereby he had turned over to the 
Equity Savings Bank to meet his defalcation his 
house, iris automobile and all his stock (p. 42). At 
this point it may be said that no criminal case 
against Perry was ever prosecuted. 

When Perry committed suicide, all that the ad¬ 
ministratrix knew or had was that shown by the 
promissory notes themselves heretofore referred to 
and the receipts for the stock supposed to be up as 
collateral which had been given her husband at the 
time he received each of the notes which stated that 
collateral in the form of Equity Savings Bank stock 
secured the promissory notes and that the stock was 
at the bank. 

Treasurer Sauls wrote Hutchison in July, 1919, 
that the receipts he held for stock did not represent 
stock belonging to Perry (note: certificate No. 265 
for 16 shares it was absolutely proved at the trial 
was Perry’s stock so that Saul’s statement was not 
true) but on the contrary belonged to other parties, 
whose stock had been issued, but not paid for, so if 
Mr. Perry gave Mr. Preston receipts for the shares 
referred to, he was simply giving the receipts for 
stock belonging to other people, left in the custody 
of the hank until paid for .” (Italics ours; see Ber¬ 
nard testimony.) 

Biggs and Sauls and one Lacey in 1919, w^ere a 
liquidating committee (p. 34). 
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The plaintiff by her bill alleged (p. 5) that Perry 
being in default to the bank, the bank, and Biggs and 
Sauls as trustees or liquidators, in violation of the 
trusteeship under which the shares of stock were 
held and in violation and fraud of the rights of Pres¬ 
ton, had appropriated the shares of stock to the use 
and benefit of the bank and of themselves and others 
as stockholders in the bank which went into liquida¬ 
tion subsequent to the month of March, 1919, and 
that this fraudulent action was long unknown to 
plaintiff or the decedent. It alleged (p. 6) that the 
Equity Savings Bank had been taken over by Biggs 
or Sauls as liquidators and the stock referred to con¬ 
verted to the use of the bank and defendants, per¬ 
sonally, and prayed a discovery. It further alleged 
demand had been made and refusal to turn over the 
stock or give any information with respect to it. 

Answers of Defendants Denying They Were 

Liquidators. 

The answer of defendants’ (pp. 9-13) carefully 
avoided any real disclosure of what had occurred 
with respect to the shares of stock. It denied that 
the bank or the individual defendants had eyer 
authorized Perry to give the receipts in question, in¬ 
cluding a denial as to the fourth receipt, that signed 
by H. V. Gibbons, the bank’s employee, as well as by 
Perry. It denied that as trustees or otherwise, or 
in any manner, or to meet Perry’s obligations “any 
shares of stock named in plaintiff’s bill” had ever 
been appropriated “by the defendants Biggs and 
Sauls as trustees or liquidators or otherwise, or as 
individuals, personally” and denied appropriation 
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of these shares “in any wise or manner.” It also 
specifically denied that the assets, rights, debts or 
liabilities of the bank had ever been assigned to 
Biggs and Sauls as trustees and liquidators or other¬ 
wise, and “that said Biggs and Sauls took over the 
business, assets and liabilities and good-will of said 
bank.” The proof established that while the bank 
was in liquidation in 1919 (p. 34) the Equity Sav¬ 
ings Bank had continued in business until a Monday 
in March, 1920, and that H. V. Gibbons had been 
with this bank until this Saturday in March, 1920, 
(p. 20) when either Biggs or Sauls told her to re¬ 
port, as she did, to the Standard Savings Bank for 
duty, and that the bank up to this time was engaged 
in receiving deposits and doing a banking business. 
It established that on this date in 1920, the Equity 
Savings Bank stockholders either became stock¬ 
holders in the Standard Savings Bank on the basis 
of $12 a share paid for stock issued by the Standard 
Savings Bank and paid for with moneys derived by 
the Equity Savings Bank from its assets (p. 35) or 
that Equity Savings Bank shareholders not choos¬ 
ing to become stockholders in the Standard Savings 
Bank received $12 a share for their stock. It estab¬ 
lished by the testimony of the defendant Biggs that 
in 1919, “he was a member with Sauls and one Lacey 
of the liquidating committee of the Equity Savings 
Bank” and that Biggs became vice-president of the 
Standard Savings Bank. Biggs, in his testimony, 
placed the date, as in March, 1919, of this change in 
banking relations, but the evidence adduced showed 
beyond contradiction that while the liquidation was 
begun in 1919, the bank continued doing business 
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and its subscriptions to Standard Savings Bank was 
in March, 1920. Biggs testified under examination 
by plaintiff’s counsel (p. 35) that “the stockholders 
in the Equity surrendered their stock to the liquidat¬ 
ing committee and board of directors of the Equity 

Savings Bank and they in turn paid cash, $12 per 

_ % 

share, to the Standard Savings Bank for their sfock 
and the Standard issued it to the stockholders of the 
Equity.” Asked what became of Perry’s stock he 
replied “The stock of Mr. Perry was taken in by 
the board of directors, by the liquidating commit¬ 
tee, liquidated and credited to his defalcation.” 

The witness Biggs testified that Perry had a de¬ 
mand note, dated August 13, 1917, (p. 36) up with 
the Merchants Bank for $1,500 secured by 228 shares 

_ _ i 

of stock in the Equity Savings Bank, and that the 
liquidators had taken up this note on January 30, 
1919, by paying the Merchants Bank $1,325.33 (p. 
38) and carried the balance to Perry’s account. 

Evidence was adduced by duces tecum from the 
Equity’s stock book that aside from these shares 
pledged as collateral with the Merchants Bank in 

1917, (p. 36) that fifty shares of stock in the Equity 
Savings Bank had been issued to Perry April 6, 

1918, (p. 39). These fifty shares had been split up 
on November 8, 1918, into certificates numbers 263 
and 264, for seventeen shares each, and these thirty- 
four shares were bought and transferred to Biggs 
and Sauls who paid $20 a share for them, the wit¬ 
ness Biggs testifying that they had bought them of 
Perry who was not able to pay for them. On this 
date, November 8, 1918, or the next day, there had 
been issued to Perry sixteen shares in the Equity 
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Savings Bank, shown by certificate No. 265. These 
shares were later taken over by Biggs and Sauls as 
trustees, split up and issued, and reissued to various 
persons at dates ranging from February 28, 1919, 
to April 15, 1919, (p. 43). Of these sixteen shares 
reissued, five were reissued to G. R. Perry, (p. 43) 
and these five in turn reissued by the Equity Sav¬ 
ings Bank in March, 1920, and many months after 
Hutchison’s written demand, to various stockhold¬ 
ers in the Equity Savings Bank (p. 44). 

This certificate No. 265 for sixteen shares is the 
certificate and share which it was alleged in the bill 
(p. 5) on October 31, 1918, had been by the Equity 
Savings Bank, through H. V. Gibbons, and with the 
approval of G. R. Perry, receipted for to be de¬ 
livered on demand to Preston as security for $425 
Preston loaned to Perry. This allegation of the bill 
was proved by H. V. Gibbons who admitted that the 
receipt and note, of the date named, were in Perry’s 
and her own handwriting (p. 22). The witness 
claimed not to know anvthing about the matter ex- 
cept that Preston had brought in an envelope wdth 
some money contained therein and had given the 
envelope to witness who under Perry’s instructions 
thereupon had given the promissory note and re¬ 
ceipt to Preston. The witness testified there was 
nothing in the envelope Preston brought in except 
the money. Perry was her superior officer and in 
active charge of the business and affairs of the bank 
and she did as directed. Asked how frequently 
Preston was in the bank she said that she “never 
paid much attention to Mr. Preston coming into the 
bank at all.” Asked if she knew him, she replied 
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that she “knew him from the day he came in and I 
signed that receipt.’’ 

The bank had no place for safekeeping of stock 
or valuables and did not engage in that kind of busi¬ 
ness (see Sauls’ letter p. 34). The notes of people 
it held and the stock record books were kept in the 
safe, and the stock book “she thought was in the 
possession of Mr. Sauls and Dr. Biggs as they were 
trustees’’ after Perry left (see Sauls letter, p. 34). 

Evidence was adduced that in addition to the 
Merchants Bank stock or the fifty shares or sixteen 
shares, that on February 19, 1919, (p. 40) Perry 
had transferred to I. S. D. Sauls, trustee, certificate 
No. 232 for five shares. The witness Biggs was 
asked for whom Sauls was trustee as to those shares 
but did not answer the question. These five shares 
had been issued to Perry on April 6,1918. He testi¬ 
fied he did not know’ w’hat became of the 16 shares 
(p. 40). On April 30, 1918, Perry had borrowed of 
Preston $400, giving him Perry’s promissory note 
(p. 21) with, written on the margin “20 shares of 
Equity Bank stock as collateral,” and had given 
Preston the savings bank’s receipt signed by him¬ 
self as vice-president and general manager, stating 
that the bank held 20 shares of stock in the name of 
G. R. Perry as collateral on this note, and on August 
1, 1918, for a loan of $400 more, Perry had given a 
note to Preston with the Equity Savings Bank re¬ 
ceipt acknowledging holding forty shares of stock 
as collateral for the note. At this time the stock 
books show Perry had at least 60 shares (aside from 
the Merchants Bank shares) as besides the 55 shares 
issued to him in tw r o lots on April 6, 1918, there had 
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been issued to him and receipted for by him on July 
30, 1918 (p. 40), certificate No. 258 for five shares 
and certificate No. 93 stated it had been bought by 
Perry (pp. 40-41) and there were other shares as 
shown assigned in blank, but whether held by Perry 
witness Biggs did not know. 

Reports made by Sauls and Biggs to the Comp¬ 
troller of the Currency as late as July 7, 1919, at a 
time when they were in sole charge and Perry was 
in New York (p. 31) stated that Perry (see Hutchi¬ 
son letter, p. 32) owned 13514 shares of stock in the 
bank at that time and that no stock in the bank had 
sold for less than $20 a share. Previous reports 
stated Perry’s shareholdings on July 2, 1917, as 
I 6 I 14 shares and on July 1, 1918, as 22214 shares. 
Reports by them as to its condition showed its capi¬ 
tal of $25,000 at $10 a share par had not been im¬ 
paired and that it had a surplus which at no time 
had been less than $15,000, which would make the 
lowest book value of the stock $16 a share. The 
Comptroller of the Currency had reported that 
while the bank had been organized with a surplus 
fund of $25,000 losses had reduced the surplus to 
$15,583 on Sept. 16, 1918 (p. 26), that the bank di¬ 
rectors had paid in $4,000 “to make good expendi¬ 
tures and losses apparently due to carelessness and 
lack of attention” (p. 26) and had advised its liqui¬ 
dation. Biggs testified shareholders had been 
allowed $12 a share in the liquidation but he claimed 
$9 a share was what was realized from the promis¬ 
sory notes liquidated (p. 42). 

That more than $9 a share was realized from col¬ 
lections of promissory notes owned by the Equity 
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Savings Bank was conclusively proved by duces 
tecum responded to by Hilleary Offutt, cashier of 
the District National Bank, which held the records 
of the Standard Savings Bank (p. 24). The Equity 
Bank Mr. Offutt testified held two sets of notes. 
One set his records showed had been left by the 
Equity Savings Bank with the Standard Savings 
Bank for collection, an account therefor being 
opened on April 1, 1920. It showed that the net 
collections on this one set of notes was $40,898.95, 
the gross deposits in the note account amounting to 
$46,389.95, from which, however, deductions of 
$5,500 are necessary as the Equity Savings Bank 
discounted two notes for that amount. The result 
on $25,000 capital would exceed $16 a share. 

Argument. 

i 

It is respectfully submitted that the decree dis¬ 
missing the bill should be reversed, whether the 
plaintiff below should get relief as to all the four 
transactions of pledge may be open to some differ¬ 
ence, but under well settled authorities, a clear, 
definite trust and lien is established as to some of the 
shares. 

Taking up the last transaction first. By it Perry 
definitely pledged four separate designated stock 
certificates to payment of the $425 he borrowed on 
that occasion from Preston. The promissory note 
stated it was secured by Equity Bank stock as col¬ 
lateral and the receipt given in the bank’s name by 
Bookkeeper Gibbons and OK’d by Perry acknowl¬ 
edged the bank held certificate 265 for 16 shares and 
certificates 25, 23, 75 and 109 for Preston and to be 
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delivered to him on demand. It is true that, con¬ 
trary to the wording of all former papers in similar 
transactions, it stated “ without charge or responsi¬ 
bility for safekeeping.” But this could not author¬ 
ize Biggs and Sauls to convert the stock to the use 
of themselves and other shareholders and to meet 
Perry's shortage to the bank. In so doing they were 
tort feasors and personally liable. As to certificate 
No. 265 for 16 shares Biggs endeavored to avoid ad¬ 
missions but could not when confronted with the 
fact this certificate had resulted from a split-up of 
50 shares, pledged with ten others in earlier trans¬ 
actions of April 30 and August 1, 1918, to Preston. 
The other certificates named 25, 23, 75 and 109 com¬ 
prised these other 10 shares making the 60 called 
for in the promissory notes of April 30, and 
August 1. The certificates named constituted an 
express trust or lien in Preston’s favor and of which 
Biggs and Sauls tortiously deprived him. 

As to these the possession of the bank and of 
Perry was Preston’s possession. It is obvious that 
this was the purpose of the form used in the several 
tranactions, Perry borrowing of Preston with 
Equity Bank stock as collateral and then by receipt 
acknowledging its holding to be for Preston. This 
express dedication to a specific creditor could not 
thereafter by act of the bank and its liquidators 
Biggs and Sauls, be set aside to create the bank the 
preferred creditor and use the shares later for 
transfer to other persons as was done even as late 
as 1920, and long after both oral and written notice. 
That the bank had been carelessly run is plain from 
the letter of the Controller of the Currency. Sauls’ 
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letter makes it manifest the original purpose was 
to claim, contrary to the facts, that the stock did not 
belong to Perry but it admits a custom of leaving 
stock with the bank (p. 34). 

Bouvier says: 

“Express trusts are those which are created 
in express terms in the deed or writing. The 
terms to create an express trust will be suffi¬ 
cient if it can be fairly collected upon the face 

of the instrument that a trust was intended 
* * * 

But, the suit is in equity and to an equitable lien 
possession is not necessary, so it is immaterial 
whether the bank’s possession was Preston’s pos¬ 
session or not. An equitable lien exists whenever 
a thing of value is dedicated to a particular purpose; 
even where the person at the time of dedication does 
not own the thing but later acquires it. 

Finch vs. Earl of Winchelsea, 1 P. Wm. 278. 
Kreling vs. Kreling, 50 Pac. (Calif.) 546. 
Burt vs. Ellett, 19 Wall. (U. S.) 544. 

In I)e Winter vs. Thomas, 34 App. D. C., 84, 
this court said: 

“It is a settled principle of equity that 
every express executory agreement in writ¬ 
ing, whereby the contracting party sufficiently 
indicates an intention to make some particu¬ 
lar property or fund a security for a debt or 
obligation, creates an equitable lien on the 
property so indicated. 3 Pomeroy’s Equity 
Jurisprudence, section 1235. And when such 
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intention is not express, but appears, by nec¬ 
essary implication from the terms of the 
agreement, construed with reference to the 
situation of the parties at the time of the 
contract, and by the attendant circumstances, 
a lien will attach. Walker vs. Brown, 165 
U. S. 654-64, 41 Law. Ed. 865, 870; Ingersoll 
vs. Coram, 211 U. S. 335-68. In other words, 
it must appear either expressly or by neces¬ 
sary implication that the other contracting 
party looked to the fund itself for payment, 
and did not rely upon the personal responsi¬ 
bility of the owner of the claim of which the 
fund was the result/’ 

Walker vs. Brown, 165 U. S. (also see notes to 
same case on the subject of equitable lien in 41 Law. 
Ed. 653). 

In this case a person had loaned bonds to a mer¬ 
cantile firm, the bonds, it being agreed with a credi¬ 
tor of the firm, should be held for a debt of the firm 
for goods sold to it. 

The court at page 664, said: 

“It is necessary to fix the legal principles 
by which the question of equitable lien is to 
be determined. It is clear that if the express 
intention of the parties was to create an equi¬ 
table lien upon the bonds or the value thereof, 
or if such intention arises by a necessary im¬ 
plication from the terms of the agreement 
construed with reference to the situation of 
the parties at the time of the contract, and 
by the attendant circumstances, such equi¬ 
table lien will be enforced by a court of equity 
against the bonds in the hands of Brown or 
against third persons who are volunteers or 
have notice.” 
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It is well settled said the Court in Pinch vs. 
Anthony, 8 Allen 536, 

“that a party may by express agreement 
create a charge or claim in the nature of a 
lien on real as well as personal estate of 
which he is the owner or possessor, and that 
equity will establish and enforce such charge 
or claim not only against the party who stipu¬ 
lated to give it, but also against third per¬ 
sons, who are either volunteers, or who take 
the estate on which the lien is agreed to he 
given, with notice of the stipulation.” 

The Court further said that Pomeroy’s Equity 
Jurisprudence (vol. 3, sec. 1235), condenses the law 
as follows: 

“The doctrine may be stated in its most 
general form that every express executory 
agreement in writing, whereby the contract¬ 
ing party sufficiently indicates an intention to 
make some particular property, real or per¬ 
sonal, or fund, therein described or identified, 
a security for a debt or other obligation, or 
whereby the party promises to convey or as¬ 
sign or transfer the property as security, 
creates an equitable lien upon the property so 
indicated, which is enforceable against the 
property in the hands, not only of the original 
contractor, but of his heirs, administrators, 
executors, voluntary assignees, and purchas¬ 
ers or encumbrancers wdth notice.” 

The opinion of Justice White further said: 

44 To dedicate property to a particular pur¬ 
pose is to provide that a specified creditor 
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and that creditor alone, shall be authorized to 
seek payment of a debt from the property or 
its value, is unmistakably to create an equi¬ 
table lien.” 

In the light of these authorities, what do wo find 
from the record? That Perry borrowed money on 
four separate occasions, from Preston, in 1918, be¬ 
ginning with February 1, 1918, and ending with 
October 31, 1918, and, on each occasion gave Pres¬ 
ton his promissory note for the amount borrowed 
and on each occasion (except the loan of August 1, 
1918), stated on the promissory note that there was 
a specific number of shares of stock in the Equity 
Savings Bank, as collateral for the loan. Also, that 
on each occasion, (including the loan of August 1, 
1918), he signing, as vice-president and manager of 
the Equity Savings Bank, stated that there were a 
definite number of shares in the bank held bv it in 
the name of Perrv as collateral security for the loan. 

None of these loans matured until February 1, 
1919. In that month, Hutchison made demand for 
payment of the notes and for the bank stock upon 
nonpayment. He put all the bank officials on notice 
and inquired at the bank and of Sauls for the stock 
and the record shows Sauls and all others refused 
information and proceeded to appropriate Perry’s 
stock for the benefit of themselves and other bank 
stockholders, and, later liquidated regardless of 
Preston’s rights. 

What were Preston's rights? Sixteen shares, 
specifically mentioned, were still in Perry’s name. 
As to these, there was a common law lien for Perry’s 
possession was Preston’s possession. 
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As to all other shares of Perry’s, Perry, up to 
the number of eighty-five shares, (exclusive of the 
sixteen) had by express contract, dedicated them to 
payment of his notes. That, as the authorities show, 
was to create an equitable lien in Preston’s favor. 

How could the bank, or the liquidators, the equi¬ 
table lien having been created by Perry prior there¬ 
to, acquire any interest in the shares superior .to 
Preston’s? Perrv had dedicated 101 shares all told, 
to payment of Preston’s notes. All the rights the 
bank had it acquired through Perry. And Perry had 
expressly, by contract, pledged them to Preston. 
The bank could acquire, by compelling an assign¬ 
ment from Perry, no greater rights in the stock than 
Perry had. Perry was subordinate to Preston’s 
rights, and necessarily, so was the bank, as Perry’s 
assignee. 

This disposes of the 26 shares specifically named 
in the last receipt. It is obvious that when Biggs and 
Sauls personally acquired 34 of Perry’s shares they 
had notice, at least sufficient to put them on notice. 
And the bookkeeper Gibbons had express knowledge. 

At no time did they act fairly and make the dis¬ 
closure the situation demanded is clear from the 
record. Sauls letter to Hutchison states what is 
now known to be incorrect. The answer of Sauls 
and Biggs denied they were liquidators and it was 
not a full and complete but an equivocal answer. 
The evidence showed they were liquidators. Biggs’ 
testimony was contradicted by the documentary rec¬ 
ords. 

In Becker vs. Koch, 104 N. Y. 394-400, Justice 
Peckham held that where a party calls as a witness 
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another party who is charged with being one of these 
making an assignment, alleged to be in fraud of the 
rights of the party calling him that such witness 
may “well be regarded as an adverse witness, whom 
the party by the exigencies of his case was obliged 
to call ? ’ and that “what favorable facts the party 
calling him obtained from such a witness may be 
justly regarded as wrung from a reluctant and un¬ 
willing man, while those which are unfavorable may 
be treated by the jury with just that degree of belief 
which they may think is deserved, considering their 
nature and the other circumstances of the case.” 

The bank clothed Perry with apparent authority 
(see Sauls letter) and Preston had a right to believe 
when the bank’s name was used by Perry and at the 
last by Gibbons and Perry that they were wdthin the 
scope of their authority. In general the custom of 
banks is as was done in the instant case. 

If, as should have been done, and as equity there¬ 
fore will consider as done, Perry’s 60 shares had 
been turned over to Preston the latter’s estate under 
the liquidation would have been entitled to $12 a 
share and that is the least measure of their recovery. 

In addition there were a few other shares out¬ 
side the pledge to the Merchants Bank. As to the 
Merchants Bank shares as between the Equity Sav¬ 
ing Bank and Preston the latter w’hile subordinate 
to the earlier loan made by the Merchants Bank wras 
entitled to the equity in those shares of $6.18 per 
share after redemption of the Merchants Bank loan, 
an amount sufficient to meet all the notes due Pres¬ 
ton when added to the shares of Perry obtained by 
him after his loan in 1917, from the Merchants Bank. 
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This balance Biggs admitted was placed to Perry’s 
credit (p. 38). 

The court below in its finding said that Preston 
was cooperating with Perry in defrauding the bank. 
There is no warrant or scintilla of evidence for the 
statement. It was not even contended for by ap¬ 
pellees counsel, who never went beyond the length 
of contending that Perry had defrauded Preston as 
well as the bank—that both were innocent victims. 
It would seem a statement made gratuitously and 
an unjust assault. The entire record is before this 
court. Novrhere is there a line that impugns Pres¬ 
ton ’s integrity. He was merely a too trusting man— 
placed too absolute and implicit trust in Perry as a 
managing bank official. That he paid money into 
Perry at the bank the latter’s bookkeeper, Gibbons, 
testified. That Preston would pay money into the 
bank and take Perry’s receipt for stock as a means 
of defrauding the bank is ridiculous. If Preston 
had been receiving money from the bank instead of 
paying into the bank might have warranted such a 
conclusion. The reverse was the fact. The conclu¬ 
sion or finding of the court as to this is absurd. It 
cannot prejudice therefore this appeal. 

The decree below is erroneous. 

Respectfully submitted, 

C. H. Merillat, 

E. B. Hutchison, 
Attorneys for Appellant . 
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No. 4546. 


JENNIE E. PRESTON, ADMINISTRATRIX, 
ESTATE OF GEORGE S. PRESTON, 
DECEASED, APPELLANT, 
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vs. 

EQUITY SAVINGS BANK, J. ROZIER BIGGS, AND 
J. D. EASON ET AL, ADMINISTRATORS 
ESTATE OF I. S. D. SAULS, 
APPELLEES. 


BRIEF OF APPELLEES. 


Statement of the Case 

The issues in this case center around four receipts, 
which are as follows: 

RECEIPT NO. 1 

“Received from Mr. Geo. S. Preston to be held for 
him subject to his order, twenty-five shares of Equity 
Savings Bank Stock held by him as collateral of G. R. 
Perry on his note to G. S. Preston for $350.00 dated 
February 1st, 1918 for one year. 

“EQUITY SAVINGS BANK, 

By G. R. PERRY, V. Pres.” 


Feb. 1, ’18. 


3 




RECEIPT NO. 2 


“Received from Geo. S. Preston to be held subject to 
his demand 20 shares of stock in this bank in the name 
of G. R. Perry. Same being collateral on a note of even 
date for $400 payable April 30, 1918. 

“EQUITY SAVINGS BANK, 

G. R. PERRY, V. Pres.” 

Apr. 30, ’18. 


RECEIPT NO. 3 

“Received from Geo. S. Preston forty shares of 
Equity Savings Bank stock to be delivered on demand. 

“EQUITY SAVINGS BANK, 

G. R. PERRY, V. Pres.” 

Aug. 1, ’18. 


RECEIPT NO. 4 

“Received from Mr. Geo. S. Preston envelope with 
four cert, of stock Nos. 25, 23, 75, 109, also one No. 265 
for 16 shares, to be delivered on demand, without 
charge or responsibility for safe keeping. 

“EQUITY SAVINGS BANK, 

By H. V. GIBBONS.” 

OK. G. R. P. 

Oct. 31, ’18. 


Mr. Hutchinson’s Testimony 

Mr. E. B. Hutchinson, a witness called by the appel¬ 
lant, testified in part as follows: 

That George S. Preston came to see witness just be¬ 
fore he died, with some notes of George R. Perry for 
collection (R 26). 


4 



1 


Witness thought he went to the bank first and wrote 
Sauls afterward about it. He called on the bank for 
these certificates. Witness was sure he talked with 
Miss Gibbons and she referred him to Mr. Sauls. He 
then wrote to Sauls w’ho had an office in the District 
National Bank Building, and he either wrote or went 
to see Sauls. (R. 26.) I 

It was witness’ recollection that he went to the bank 
to make a demand there and then subsequently wrote 
Mr. Sauls. Witness saw Sauls three or four times after 
he had written him and perhaps before he had writ¬ 
ten him. (R. 27.) 

Witness thought he had talked with Perry once. He 
believed Perry had left the bank then. Witness wrote 
Perry a letter first and must have written him (Perry) 
a letter before he said anything to the bank about it, 
calling on him for these notes. (R. 28.) 

Witness said “Well, I am not sure about having 
made a demand in his life time (of Mr. Preston) but 
did very soon after his death I think. In fact I have 
forgotten the date of his death.” (R. 29.) 

“I will say this: I made an oral and written demand 
both. I am not sure of the time, whether before or 
after Preston’s death, because he died very soon after 
he turned these notes over to me for collection. My 
letter will show, or his letter to me there will show 
about the time I made demand and he wrote me in an¬ 
swer to it.” (R. 29.) 

Witness did not recollect whether he showed Sauls 
the receipts or not. (R. 30.) 

Dr. Biggs’ Testimony 

Dr. J. Rozier Biggs, a witness called by the appel¬ 
lant, among other things testified as follows: 

In 1919 he was a member with I. S. D. Sauls and 
C. T. Lacy of the Liquidating Committee of the Equity 
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Savings Bank, and this committee reported back to the 
full Board of Directors on all matters. (R. 34-35.) 

“Stock of Mr. Perry was taken in by the Board of 
Directors, by the Liquidating Committee, liquidated 
and credited to his defalcations.” (R. 35.) 

Concerning what happened on the day when Perry’s 
embezzlement was discovered Dr. Biggs testified as 
follows: 

“We were searching for anything of value that 
might be there that we could take care of, and Perry 
had signed a statement transferring all of his stock, 
his house and his automobile, a Bill of Sale, on his au¬ 
tomobile through an attorney, on the night we found 
out his transactions.” (R. 42.) 

Argument 

Preston Never Delivered Any Stock to the Bank for 

Safe-Keeping 

By reference to the amended Bill of Complaint here¬ 
in it will be observed that the appellant based her en¬ 
tire action on the fact that certain certificates of stock 
in the Equity Savings Bank had been deposited there 
for safe keeping by Preston, and that these certificates 
had been converted by the appellees to their own use. 
In the trial the testimony so completely failed to prove 
the material allegations of the Bill that the appellant 
has altogether abandoned the allegations thereof. In 
fact the appellant now makes no claim that any stock 
was ever delivered to the bank by Preston for safe 
keeping. The court announced at the hearing that it 
would hold as a matter of fact that no stock was de¬ 
livered under Receipt No. 4 set out above and appellant 
conceded that no stock was delivered by Preston as in¬ 
dicated in receipts No. 1, 2 and 3 above. The appellant 
having completely reversed her previous course is now 
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seeking to hold some interest in the stock under what 
she designates as an equitable lien as to 85 shares and. 
a common law lien as to 26 shares of stock. In her 
brief to the court following the trial appellant claimed 
an equitable lien as to 75 shares instead of 85. 

Appellant Has No Claim Against 26 Shares of Stock 

Certificate No. 231 as shown in the stock book was 
originally issued in the name of G. R. Perry for 50 
shares but was later surrendered by him for cancella¬ 
tion and re-issued to the following on November 8, 
1918. 


Cert. No. 

Transferee 

No. Shar 

263 

J. R. Biggs 

17 I 

264 

I. S. D. Sauls 

17 

265 

G. R. Perry 

16 : 

1 



50 


It will be recalled that Dr. Biggs testified (R. 39) 
that Perry did not have the money to pay for the 50 
shares and that he and Mr. Sauls bought a portion of 
those shares as indicated above. The appellant con¬ 
ceded at the trial and in her brief to the court that 
Preston had no right or claim in the 34 shares issued 
as above to Sauls and Biggs. In her brief to the court 
her Counsel stated as follows: 

i 

“As to the 60 shares, if Sauls and Biggs were 
without notice when in October they bought 34 
shares of Perry, it may be, they, in equity, 
would have a greater right than Preston, but 
this would leave the 16 shares referred to and 
ten others, or 26 shares.” 
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Evidently certificates No. 231 for 50 shares had 
never been delivered to Perry because he was unable 
to pay for same and that on November 8, 1918 the 
same was split up among Biggs, Sauls and Perry as 
above indicated. This was prior to the time Perry's 
embezzlement was discovered on November 12, 1918, 
and, therefore, before Sauls and Biggs had any knowl¬ 
edge that Perry had defaulted. By no method of rea¬ 
soning then can the appellant claim any interest in 
the 34 shares issued to Biggs and Sauls. Receipt No. 
4 was issued to Preston on October 31, 1918, while cer¬ 
tificate No. 265 for 16 shares was not issued to Perry 
earlier than November 8, 1918. In addition to other 
reasons Preston could take no claim to the 16 shares 
which were issued to Perry eight or nine days after 
Preston claimed to have deposited same in the bank 
for safe keeping. Certificate No. 265 for 16 shares 
was surrendered by Perry and re-issued as shown by 
the same stock book to the following persons: 


Cert. No. 

Transferee No. Shares 

Date 

303 

H. D. Symonds 

2 

2-18-19 

304 

D. F. McCully 

1 

2-28-19 

311 

Jas. A. Phillips 

1 

4-15-19 

312 

E. B. Guyton 

1 

4-15-19 

313 

H. E. Long 

1 

4-15-19 

314 

Holmes 

1 

4-15-19 

315 

i Abt 

2 

4-15-19 

316 

Muzzy 

2 

4-15-19 

317 

G. R. Perry 

5 

4-15-19 


16 


From the last table it will be seen that Perry retained 
only five shares out of the 16 and that the others went 
into the hands of innocent purchasers without notice. 
A little later certificate No. 317 for 5 shares to Perry 
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was surrendered and re-issued to the following per¬ 
sons: 


Cert. No. 

Transferee 

No. Shares 

Date 

331 

Richards 

1 

3-19-20 

332 

Stewart 

1 

3-19-20 

333 

Fox 

2 

3-25-20 

334 

Brown 

1 

3-31-20 


5 

From the above we see what became of the entire 
16 shares that came to Perry out of Certificate No. 231 
and referred to by appellant in her brief at pages 18 
and 19. He had no shares remaining from that source. 

Referring to the four certificates mentioned in Re¬ 
ceipt No. 4 we call the court’s attention to the record 
at page 40. The record shows that certificate No. 23 
for 6 shares was issued to P. B. Anderson on February 

1, 1917; that certificate No. 25 for 2 shares was issued 
to F. T. Ives on February 1, 1917; that certificate 75 
for 1 share was issued to Vincent Boudren on March 

2, 1917 and that certificate 109 for 1 share was issued 
to Edward B. Bateman on April 21, 1917. There is 
nothing in the record or testimony of this entire case 
showing or even intimating that either Perry or Pres¬ 
ton ever had any interest in these four certificates last 
named. Hence we dispose of any claim that appellant 
might make to the certificates referred to in Receipt 
No. 4. 

Appellant in her brief, page 11, refers to certificate 
232 for 5 shares dated April 6, 1918 and on page 12 of 
her brief refers to certificate 258 for 5 shares dated 
July 30, 1918. She seems to claim some interest in 
these certificates, but from the record and dates there¬ 
of Perry received these shares long before his em¬ 
bezzlement was known to anyone and the general as¬ 
signment to the bank covered these shares as well 
as all others. As early as September, 1918, Perry had 
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surrendered certificate 258 and the same was re-issued 
to other parties, including 3 shares to himself. (R. 44.) 
The above is the record as shown by the original stock 
certificate book and the stubs thereof admitted in evi¬ 
dence and have remained undisputed by anyone. 

Appellant Has No Claim Against 85 Shares 

Having disposed of appellant’s claim to a common 
law lien against 26 shares we now take up her claim 
to an equitable lien against 85 shares as mentioned in 
receipts 1, 2 and 3. In the first place, it has already 
been conceded that no shares of stock were ever de¬ 
posited in the Equity Savings Bank. Under the terms 
and wording of receipts 3 and 4 above no lien of any 
kind could accrue in favor of Preston and against the 
bank or any of the appellees. There is nothing in the 
third and fourth receipt"to put the appellees on guard 
or inform them that Preston had any interest in said 
shares as against Perry. These two receipts merely 
show that the bank had receipted for the shares from 
Preston. There vcas nothing in said receipts to consti¬ 
tute an express trust or to give Preston a lien of any 
kind on said shares. Nothing was said in said receipts 
about collateral or that Preston had any interest in 
said shares as collateral or in any other manner. It 
later developed that no such shares were ever left at 
the bank for safekeeping or otherwise. It, therefore, 
is certain that Preston can have no claim against either 
the bank or the other appellees upon any grounds what¬ 
soever as to the shares referred to in receipts 3 and 4. 

Under the wording and terms of the first and second 
receipts the same can be said, although in the body of 
these two receipts is a reference to the stock as col¬ 
lateral to Preston’s note. That reference is simply 
descriptive and is thrown in by way of parenthesis. 
The reference to the stock as collateral was made un- 
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doubtedly for the purpose of further description. There 
certainly is nothing in any of these receipts which 
would create a lien against the stock as against Perry 
and in favor of Preston for which the appellees would 
in any way become responsible. 

Aside from all other considerations referred to above, 
there is another reason why the appellees are in no 
way responsible to the appellant for any of this stock. 
On November 12, 1918, the bank discovered Perry's 
shortage. Perry was then forced out of the bank and 
as testified to by Dr. Biggs, the appellant’s witness, 
(R. 42) Perry sold and assigned all his interest in the 
stock in this bank to apply on his shortage. This as¬ 
signment was made on the date Perry’s shortage was 
discovered, namely, November 12, 1918. Also see 
appellant’s brief at page 6. 

In the amended Bill of Complaint it is alleged that 
Perry’s embezzlement was discovered in November, 

1918, (The exact date was November 12, 1918). This 
was long before the appellees ever heard of Preston or 
knew he had any claim or pretended claim against any 
of this stock. Certainly anything that was done at 
that time by the bank, Dr. Biggs and Mr. Sauls was 
done in the best of faith and without liability to any¬ 
one. Preston had never had possession of this stock, 
and, therefore, there is no way for a lien to attach. 

Again we call to the attention of the court the testi¬ 
mony of Mr. Hutchinson set forth above. While the 
testimony of Mr. Hutchinson is but a jargon of words 
and contradictions the best information that can be 
gained from it is to the effect that the first time he ever 
informed Mr. Sauls or Dr. Biggs of Preston’s claim was 
a few days before his letter to Mr. Sauls on July 24, 

1919, for in this letter he refers to a recent conversa¬ 
tion (R. 32) with Mr. Sauls. Hutchinson also as late 
as July 21, 1919, wrote to Perry about the same matter, 
indicating that when he was unable to collect the note 
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due from Perry to Preston, then he began to take the 
matter up with Sauls and Biggs and not before. From 
the same testimony of Mr. Hutchinson we do not be¬ 
lieve for one moment that he talked to Sauls and Biggs 
before Preston died. Indeed, appellant says in her brief 
(Page 18) that in that month (February) Hutchinson 
made demand for payment of the notes and for the 
bank stock upon non payment. As a matter of fact it 
must have been much later. The first note by Preston 
against Perry did not become due until February 1, 
1919, and it stands to reason that he consumed consid¬ 
erable time trying to collect this note before he took 
the matter up with the bank or anyone else. In other 
words, the point we are trying to make is that all that 
Sauls and Biggs and the bank did previous to June or 
July must have been in the best of faith and without 
the knowledge of any of the claims of Preston, if any 
he had. None of the witnesses attempt to say that 
Sauls and Biggs had information of Preston’s claim 
earlier than the month of February and the death of 
Preston which was February 29th, although as 
early as November, 1918, Perry made the assignment 
of his property to the bank to cover his shortage and 
it was before February 29, 1919, that the transactions 
above were had. 

It is important at this point to distinguish between 
the notice that the bank might have had and the notice 
that Biggs and Sauls might have had with reference 
to any claim of Preston. Suppose we assume for the 
purpose of argument that the receipts did put the bank 
on notice and in a way made the bank responsible to 
Preston. This would not affect the individuals, Biggs 
and Sauls. At best they had no notice of any kind as 
to any pretended claim of Preston until February 29, 
1919, and we believe not until about July, 1919. 
Much has been said by appellant in her brief about the 
notations on the notes stating that they were secured 
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by this or that stock. In no way can the individual 
appellees or the bank be responsible for what was writ¬ 
ten upon these notes issued by Perry to Preston. There 
is no evidence that these notations, or any information 
thereof, ever went to either of the appellees at any time 
and by that means no lien could have been impressed 
upon the stock for which either of the appellees would 
have had knowledge or could have been responsible. 

Value of Stock S9.00 Per Share Instead of $12.00 

In calculating the amount which the appellant claims 
she should recover her counsel have used $12.00 as a 
basis. They claim the stock was worth $12.00 instead 
of $9.00. It will be remembered that all the testimony 
showed that the bank was in a bad financial condition 
long before its doors were closed. Correspondence with 
the comptroller of currency, as well as the testimony of 
Dr. Biggs and statements to the comptroller of cur¬ 
rency, show that the bank was insolvent. Doctor Biggs 
testified (R-42) that in delivering to the Equity Bank 
stockholders share for share in the Standard Savings 
Bank they lost over $4,000 or $5,000 because of a mis¬ 
take they made in thinking that the assets of the 
Equity Savings Bank were of more value than they 
turned out to be. Dr. Biggs testified (R-42) that after 
closing all the affairs of the Equity Savings Bank and 
collecting all the notes that were collectable or that 
could be or were collected they were finally able to 
realize only about $9.00 per share and that the Equity 
Savings Bank stock turned out to be worth $9.00 a 
share instead of $12.00. This was the testimony of 
Dr. Biggs, the appellant’s own witness, and is the only 
fair basis upon which the stock can be valued for the 
purpose of this suit at this time. There is no evidence 
that the stock w-as worth more than $9.00 in 1918 or 
early in 1919. If for any reason, therefore, the appel- 
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lant were to recover anything in this action then such 
recovery would have to be based on $9.00 per share. 
In her brief on page 13 appellant tried to show that the 
stock should have had a value of at least $16.00 per 
share since the total amount of deposits in the Equity 
Savings Bank amounted to something in excess of 
$40,000 as against a capital of $25,000. The record 
shows (R-20) that the Equity Savings Bank continued 
to receive deposits up until the day the Standard Sav¬ 
ings Bank opened its doors. Necessarily these deposits 
had to be repaid out of the $40,000 mentioned above 
in addition to various other expenses. Appellant's own 
witness, Dr. Biggs, testified that after all expenses had 
been paid and a complete liquidation had the stock of 
the bank was found to be worth only about $9.00 per 
share. The record is silent on what the $40,000 de¬ 
posits was expended for, but it is certain that a large 
portion of this was required to pay depositors and other 
expenses. 

As stated above there are no conditions under which 
the individual appellees can be held, and there are cer¬ 
tainly no conditions upon which the bank can be held 
as to the 26 shares, nor as to the shares referred to in 
the third and fourth receipts, unless to deal with Perry 
is construed as dealing with the bank, for the bank had 
no knowiedge of any claim of Preston with reference 
to such shares. We claim that the bank is not respon¬ 
sible for any of the shares referred to in the first and 
second receipts, but, if it should be held that the bank 
had notice by reason of the wording of the first and 
second receipts, then the appellant’s claim against the 
bank would only run as to the 45 shares referred to in 
those two receipts. Placing the value of the stock at 
$9.00 (its true value) instead of $12.00 then under no 
circumstances could the appellant have a greater claim 
against the bank as to those 45 shares referred to in 
the first and second receipts than $3.18 a share on the 
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45 shares, or $143.10. There is no conceivable way by 
which the testimony can be analyzed which would 
authorize a larger recovery than $143.10, and that 
against the bank alone, for at the time of this transac¬ 
tion of Perry with Preston these particular 45 shares, 
or the entire 85 shares for that matter, were pledged 
with the Merchants Bank by Perry as collateral to his 
note due that bank for $1,500, which shares were 
actually in the custody of /he Merchants Bank. When 
Perry’s indebtedness to the Merchants Bank was satis¬ 
fied and the stock redeemed his equity in each of the 
shares there deposited was found to be $3.18 per share, 
the stock being worth $9.00 per share and the claim of 
the Merchants Bank on each share being $5.82. 

Appellant’s Authorities Not Applicable 

We call to the attention of the court the fact that in 
each case cited by the appellant in her brief in her con¬ 
tention that she has a lien upon this stock, that the 
court predicated its decision upon the fact that the 
parties who took the stock took it with full knowledge of 
the existing lien. They seek to apply such law to this 
case when all the evidence discloses the fact that the 
assignment from Perry to the Bank and all the other 
transactions with Sauls and Biggs were made several 
months before any of these appellees had any knowl¬ 
edge whatsoever of any transaction between Perry and 
Preston. Until Hutchinson gave the appellees some 
notice of Preston’s claim, which notice was not earlier 
than the last of February, 1919, and possibly as late 
as June or July, 1919, the appellees had no knowledge 
of any kind whatsoever of any possible claim of Pres¬ 
ton on any of the stock in question. Preston was not 
in possession of the stock and, therefore, had no way 
by which to fasten his lien upon such stock, or any 
part thereof. 


15 



Application of Appellant to Amend Bill 

At the conclusion of the trial appellant made an ap¬ 
plication to the court for permission to amend her bill 
in such manner as to make same comply with the 
evidence. This application was denied and is not now 
urged by the appellant in her brief. We assume, there¬ 
fore, that this question is not now before this court and 
will not be further urged. 

Allegations of the Bill Not Proved 

The appellant came into court and made some very 
strong and stinging allegations against the appellees. 
Appellees were accused of fraud and conversion of 
property belonging to appellant and were charged with 
being a party to the arrangement between Perry and 
Preston whereby the stock was to be retained at the 
bank and in its custody until Perry paid Preston the 
notes. The bill further alleged that subsequent to 
March 31, 1919, the certificates of Preston were ap¬ 
propriated by the appellees, Biggs and Sauls, as Trus¬ 
tees or liquidators and as individual persons; that the 
bank assigned all of its assets and rights to Biggs and 
Sauls. From the record in this case is very clear that 
it was absolutely necessary for the appellant to prove 
such allegations in order to recover in this case. Now* 
it develops that none of these allegations were true and 
that no stock was ever deposited in the Equity Savings 
Bank for safe keeping by Preston. 

Much is said in her brief by counsel that this is an 
equity action, and under its broad powers equity can 
do almost anything. They should remember that he 
who comes into equity must do so with clean hands 
and there is nothing in this case to indicate that the 
conduct of Preston recommended itself as a clean trans¬ 
action. He accepts receipts wrongfully signed by an 
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officer of the bank stating that stock had been left there 
for safekeeping when he (Preston) knew he had left no 
stock there and that the receipts were false on their face. 
All of this was done by Preston knowingly and still his 
representative comes into court and makes claim that 
he is entitled to protection and to have the court up¬ 
hold his right to an interest in said shares of stock. 

Further Reply to Appellant’s Brief , 

On page 5 of appellant’s brief counsel suggests that 
Perry was still about the bank after his shortage was 
discovered. This was evidently referred to to show 
that the bank and its officers condoned Perry’s actions. 
There is no testimony in the record that Perry had 
anything to do with the bank after his defalcation. 
Of course, since some of the stock was still in his 
name it was necessary for the bank to have him sign 
certificates and use his name in splitting up certain 
certificates for the liquidation of shares. He owned 
no stock in the bank after his assignment on the date 
his defalcation was discovered and all he did with refer¬ 
ence to any shares was simply to use his name in split¬ 
ting up certificates to assist the bank officers in their 
effort to liquidate stock and dispose of same. To 
further impugn the good faith and efforts of Biggs and 
Sauls counsel for appellant state on page 6 of their 
brief as a fact that no CRIMINAL CASE AGAINST 
PERRY WAS EVER PROSECUTED. Counsel know, 
or should know better than this. Why they should 
make the statement we do not understand. A mere 
glance at the criminal court records of the District of 
Columbia shows that Perry was charged with em¬ 
bezzlement in one case and forgery and uttering in 
another; that he entered a plea of guilty in the latter 
case on or about April 30, 1920, and that he was in¬ 
dicted on November 31, 1918. He was sentenced to 
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the penitentiary for three years. The embezzlement 
charge named above was first made on November 22, 
1918. 

Counsel for appellant tried to show that Sauls’ 
Letter (R. 34) contained an untrue statement. Sauls 
stated that the certificates referred to did not belong 
to Perry, but to other parties whose stock had been 
issued but not paid for. None of the stock belonged 
to Perry after November 12, 1918. Perry had sold 
many shares of stock and collected the money therefor, 
but had not delivered the certificates themselves. These 
the bank had to make good and hence his large short¬ 
age. This was what Mr. Sauls referred to in his letter. 

The record and testimony produced by counsel for 
appellant show that the largest amount of stock ever 
owned by Perry at any one time was 222*4 shares in 
July, 1918. Undisputed testimony shows that Perry 
had up as collateral 228 shares of stock at the Mer¬ 
chants Bank. There is serious doubt as to whether 
Perry ever owned in equity any stock in the bank in 
excess of the shares put up as collateral at the Mer¬ 
chants Bank. 

The appellant refers to the case of Walker vs. Brown 
165 U. S. In this case the bonds were loaned to a 
mercantile firm and it appears that physical possession 
of the bonds passed. This fact makes this case widely 
different from our case where Preston never had pos¬ 
session of any stock and never delivered any stock to 
the Equity Bank, merely taking a receipt which in no 
way affected the appellees, they having no notice of the 
transaction. 

Dr. Biggs’ testimony was criticised on page 20 of the 
appellant’s brief as not being free and fair. The court 
at the trial suggested that Dr. Biggs and Mrs. Barnard 
appeared to be perfectly free, frank and straightfor¬ 
ward and fair to all parties-. 

On page 21 of her brief appellant complains of the 
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findings of the lower court to the effect that Preston 
was guilty of wrongful conduct with Perry and asserted 
that counsel for appellees made no such contention at 
the trial. This is a mistake, for appellees’ counsel at 
the trial urged the same bad faith between Perry and 
Preston that they are now urging in this brief. The 
written brief to the lower court will show this. 

Finally, we have sought to work out as best we could 
the details of this case in an effort to aid the court in 
its decision. We will now attempt to deal with the 
case in its broad and equitable aspects. This suit was 
brought by a sister of Preston who is his adminis¬ 
tratrix. The court will bear in mind that she comes 
into court with only such rights as Preston had, and 
subject to all his limitations. We find Preston engaged 
in a private transaction with an officer of this bank 
whom the appellant alleges w^as corrupt. We find him 
coming to the bank, delivering an envelope and taking 
from Perry a receipt for certain certificates of stock, 
when the evidence clearly reveals that there was no 
such stock in that envelope when Preston delivered it 
to Perry. Can the court, under the circumstances, 
escape the conclusion that this was but indicative of 
what happened in the other three instances? Indeed, 
the appellant in her brief now concedes that there was 
no stock delivered by Preston to the bank. In what 
light does this leave Preston? Can we escape the 
conclusion that he (Preston) at the time he delivered 
that envelope to the bank and took receipt for these 
shares of stock, well knew that there was no such 
stock in that envelope? Can it be said that such a 
man comes into a court of Equity with clean hands? He 
was dealing with a man whom the appellant alleges and 
proves was corrupt. Was this fact known to Preston at 
the time he was dealing with him? Was Preston a 
party to a transaction that was altogether unclean? 
When Perry issued these receipts he signed them in 
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the name of the bank by himself as Vice President, 
when as a matter of fact it was purely and altogether 
a private transaction in which the bank could have no 
interest or concern. 

We do not feel it necessary to quote authorities to 
this court that where an officer of a corporation is en¬ 
gaged in a private or personal transaction in which the 
corporation has no concern, has no power or authority 
in any way to bind the corporation. The court will 
recognize as good law the holdings of the court that 
when a Cashier of a bank subrogates the bank’s inter¬ 
est to his own interest, that he is acting as an in¬ 
dividual and is without power to bind the bank. With 
these matters before the court, what becomes of the 
appellant’s claim that in equity and good conscience 
they are entitled to a judgment against the individual 
appellees and corporation in this case. 

Corporations as such necessarily have to deal 
through their officers. There is no other way they can 
act. The only way in which an officer can make himself 
personally liable in transacting business for a corpora¬ 
tion is to commit some wrong against, or in fraud of 
the rights of, some outside person knowingly for the 
corporation of which he happens to be an officer. There 
is absolutely nothing in this case to show that either 
Biggs or Sauls, in acting as officers, or on a liquidation 
committee of the Equity Savings Bank, knowingly or 
willfully, did anything which jeopardized or interfered 
with the rights of Preston, if any he ever had in said 
stock, but they on the contrary in attempting to sal¬ 
vage and save from the wreck what little they might 
for the benefit of the stockholders of said institution, 
took over by a proper assignment from Perry long be¬ 
fore they ever knew such a man as Preston lived, or 
ever claimed to have a claim of any kind against any 
stock of this institution, Perry’s stock and other little 
assets that he had. Sauls and Biggs, as the Liquidat- 
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mg Committee, acted at all times under the direction of 
the Board of Directors, and referred all matters back to 
the Board of Directors for final action, according to the 
testimony of Dr. Biggs (R-35). 

We submit that the lower court should be affirmed. 
Counsel for appellant themselves virtually concede this, 
for on page 13 of their brief they admit that whether 
they should recover as to all four transactions may be 
OPEN TO SOME DIFFERENCE OF OPINION. The 
same doubt is expressed by counsel for appellant on 
page 12 of their brief where they suggest that at least 
some of their averments may not have been proved. 
The court below made a very careful study of the evi¬ 
dence in this case and the findings made by that court 
show that no doubt remained in his mind as to the 
merits of the contention of the appellees. 

Respectfully submitted, 

LEROY PUMPHREY, 

J. D. EASON, JR., 

Counsel for Appellees. 
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